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IN THE CIRCUIT COURT OF LAFAYETTE COUNTY

JONES, FUNDERBURG, SESSUMES, PLAINTIFF
PETERSON & LEE, LLC
V. CIVIL ACTIONNO. buo 1-135

RICHARD SCRUGGS, Individually; DON BARRETT, Individually;
SCRUGGS LAW FIRM, P.A.; BARRETT LAW OFFICE, P.A.;
NUTT & McALISTER, PLLC; and LOVELACE LAW FIRM, P.A.
DEFENDANTS

JURY TRIAL DEMANDED

COMPLAINT FOR DAMAGES AND DECLARATORY RELIEF

L. INTRODUCTION
THE GREED OF THE DEFENDANTS

1. This litigation is brought against the Defendants because of their breaches of contract,
tortious bad faith breach of contract, breach of fiduciary duties, conversion, interference with
prospective business advantages and such other acts as fraud and breach of duties owed as a result
of a constructive trust and conduct which is so egregious as to entitle the Plaintiff to punitive
damages. All of these actions developed as a result of a joint venture agreement entered into among
the Plaintiff and the Defendants. The group was designated the Scruggs Katrina Group (hereinafter
“Joint Venture” or “SKG™). The objective of the Joint Venture was to collectively represent
aggrieved insureds against the insurers in the aftermath of Hurricane Katrina and the resulting
insurance conflicts that developed. Plaintiff Jones, Funderburg, Sessums, Peterson and Lee, LLC,
performed substantial and extensive work, both work assigned to the firm and otisr wo% NTY
constituting the bulk of the most difficult tasks in discovery and trial. After the perforn‘f : %%’JED
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work, the Defendants, in a concerted effort amounting to a conspiracy, determined to “freeze out”
the Plaintiff and reduce its proper share of money that was collected after work had been done and
performed by the Plaintiff and other monies to be collected in the future as a result of Plaintiff’s
labor and, more importantly, its membership in the Joint Venture.
. JURISDICTION AND VENUE

2. This Court has jurisdiction to hear this case pursuant to the Mississippi Constitution of
1890, Article VI § 156 and Miss.Code Ann. § 9-7-81 (1972). Jurisdiction is proper in circuit court
because legal remedies are being sought for common law actions such as a breach of the fiduciary
duties of care, loyalty, and good faith and fair de;ﬂing as well as violations of Mississippi statutory
law. Pursuant to Art. ITI, § 3 of the Mississippi Constitution, the right of trial by jury is inviolate in
all cases to which at common law a jury trial was necessary, such as the case sub judice. Therefore
the circuit court is the proper jurisdiction and will allow a trial by jury.

3. Venue is proper in Lafayette County pursuant M.C.A. § 11-11-3 (Supp. 2000).

III. PARTIES

4, Plaintiff Jones, Funderburg, Sessums, Peterson & Lee, PLLC, is a Mississippi
professional limited liability company with its principal place of business at 901 North State
Street, Jackson, Mississippi 39236.

5. Defendant Richard Scruggs is an adult resident citizen of Lafayette County,
Mississippi who may be served with process at his place of business at 120-A Courthouse
Square, Oxford, Mississippi 38655.

6. Defendant Don Barrett is a Mississippi resident of Holmes County, Mississippi

who may be served with process at his place of business at 404 Court Square North, Lexington,
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Mississippi 39095.

7. Defendant Scruggs Law Firm, P.A., is a Mississippi professional association with
its principal place of business at 120A Courthouse Square, Oxford, Mississippi 38655 and who
may be served with process by serving an officer, a managing or general agent, or any other agent
authorized by appointment or by law to receive process for this Defendant at the above address.

8. Defendant Barrett Law Office is a Mississippi professional association with its
principal place of business at 404 Court Square North, Lexington, Mississippi 39095 and who
may be served with process by serving any officer, a managing or general agent, or any other
agent authorized by appointment or by law to receive process for this Defendant at the above
address.

0. Defendant Lovelace Law Firm, P.A., is a Florida professional association with its
principal place of business at 36474 Emerald Coast Parkway, Suite 4202, Destin, Florida 32550
and who may be served with process by serving any officer, a managing or general agent, or any
other agent authorized by appointment or by law to receive process for this Defendant at the
above address.

10. Defendant Nutt & McAlister, PLLC, 1s a Mississippi professional limited Iiability

company with its principal place of business at 605 Crescent Boulevard, Suite 200, Ridgeland,
Mississippi 39157 and who may be served with process by serving any officer, a managing or
general agent or any other agent authorized by appointment or by law to receive process for this

Defendant at the above address.
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IV. FACTS

The facts of this case show reprehensible conduct by the Defendants.

THE AGREEMENT

11.  InNovember 2005, Plaintiff Jones, Funderburg, Sessums, Peterson & Lee, LLC,
a law firm, entered into a Joint Venture Agreement, a copy of which is attached hereto and
incorporated herein and marked as Exhibit 1. It should be noted that Paul Benton withdrew
before the group began substantial worlk.

12. Defendant Scruggs approached Plaintiff who committed to the Joint Venture.

13. The only profit-sharing or fee allocation percentage decided upon was a thirty-five
percent (35%) share to Defendant Nutt & McAlister in exchange for financing the Joint Venture.
Plaintiff commenced intensive work efforts on behalf of the Joint Venture at this point.

14. The agreement was silent as to percentage of fees for all other parties.

THE PLAINTIFF°S WORK

15.  From October 2005 until March 2006, Plaintiff logged substantial work for the
SKG thereby foregoing other available legal worlk.

16. Plaintiff’s senior partner Jones devoted approximately ninety-five percent (95%) of
his available work time to the Joint Venture.

17. Jones was assisted by his partners Stewart Lee and Steve Funderburg who
respectively devoted approximately fifty percent (50%) of their time to the Joint Venture at the
request of Jones.

18.  Plaintiff’s work and performance included a variety of legal tasks including but

not limited to developing the principal legal theories used by the Joint Venture in its Katrina
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insurance litigation, Complaint and motion drafting, briefing, and deposing witnesses including
the insurance corporations being sued and the insurance company’s expert witnesses designated
for trial which took place in July 2006.

19. Within the Joint Venture, the Plaintiff, among other duties, assumed some of the
responsibilities of writing briefs, responding to dispositive motions filed by every defendant in
the underlying litigation, drafting motions and responding to motions, deposing witnesses

including experts and the depositions of the insurance corporations that were being sued.

THE SCHEME BEGINS

20.  In December 2006, individual Defendants Scruggs and Barrett conspired among
themselves and others to set Plaintiff’s fee allocation at a ridiculously low figure of the net
earnings of the Joint Venture.

21.  Afier substantial performance by Plaintiff from October 2005 through March
2006 in which substantial legal work was logged, Defendant Scruggs called Jones and dictated
Scruggs’s “decision” on a division of attorney fees.

22. Scruggs told Plaintiff that it would receive one payment of $1,000,000 to be paid by
Defendant Nutt outside the venture and that Plaintiff would then be paid nothing else.

23. Defendant Scruggs told Jones that Scruggs and his firm would pay nothing for
Plaintiff’s share and that Defendants Scruggs, Barrett and Nutt had agreed to split some
$26,500,000 in fees from the State Farm settlement.

24. Jones objected and in correspondence immediately requested a buy-out or binding
arbitration as provided for in the Agreement.

25. Over the following three months, Defendant law firms and the individual named
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Defendants attempted to bully and cajole Plaintiff into taking less than what Plaintiff was
rightfully due in legal fees under the common law and Mississippi statutory law governing
division of income in a joint venture when no percentages are set.

26. These intentional, egregious acts were intended to cause and did cause extreme
distress to individual members of Plaintiff law firm.

27. Further, Defendants began a course of conduct intended to “freeze out” Plaintiff from
further involvement in the Joint Venture.

28.  Plaintiff rejected the December 6, 2006 offer since it was entitled to an equal

division of net fees as all the Defendants well knew and had all recognized.

THE PLAINTIFFS’ PLEA FOR ARBITRATION - FATRNESS

29. Pursuant to the Agreement, Plaintiff was entitled to mandatory binding arbitration
conducted in accordance with the American Arbitration Association if any dispute arose under
the agreement.

30. Plaintiff gave notice of its intent to arbitrate this fee dispute to members of the Joint
Venture over twenty (20) times. Each request for arbitration was rejected by the Defendants.

31. The rejection of Plaintiff’s attempt to arbitrate the fee distribution dispute violated
Plaintiff’s right to arbitration.

32.  December 11, 2006, Plaintiff contacted individual Defendant Scruggs and gave
notice that the other members of the Joint Venture could present a buy-out offer to Plaintiff or, if
no offer were forthcoming, that Plaintiff invoked his rights of mandatory binding arbitration

under the Agreement.

THE FIRST BREACH
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33.  December 11, 2006, Plaintiff, having received notice that the SKG had received
fees demanded an accounting of all fees received at that point by the SKG.

34,  December 11, 2006, Plaintiff gave notice to the SK.G that SKG was in breach of
the terms of the Agreement.

35.  December 13, 2006 correspondence to the partners in the SKG from Sidney
Backstrom of the Scruggs Law Firm, asked for suggestions as to the allocation of fees to Nutt &

McAlister, Scruggs Law Firm, Barrett Law Firm, Plaintiff law firm, and Lovelace Law Firm.

SECOND OF MANY REQUESTS FOR ARBITRATION

36.  OnDecember 14, 2006 in correspondence from Plaintiff to Sidney Backstrom of
the Scruggs Law Firm and courtesy copied to all members of SKG again invoked Plaintiff’s
rights to arbitration of the net fee distribution, or, at minimum, a suggestion of mediating the

dispute.

REQUEST FOR ACCOUNTING AS REQUIRED BY STATUTE

37.  On December 20, 2006, Plaintiff sought through correspondence an accounting of
revenues and expenses from Meg McAlister of Nutt & McAlister, the correspondence courtesy

copied to all members of SKG.

UNAUTHORIZED EXPENDITURES

38.  The Defendant Scruggs engaged in various activities such as the wrongful
expenditures of funds belonging to the Joint Venture including the unauthorized hiring of
personnel for SKG without approval of all members of SKG and continued to do so without
authority.

39.  On February 20, 2007, Plaintiff again gave notice to all partners of SKG that

Plaintiff was invoking its rights to arbitration under the Agreement to resolve the net fee
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distribution dispute.
40.  On February 22, 2007, Sidney Backstrom of the Scruggs Law Firm gave notice
through correspondence to partners in SKG proposing a meeting on March 1 to vote “on a

division of attorneys’ fees, as well as the makeup of the venture going forward.”

41.  OnFebruary 22, 2007, Sidney Backstrom of the Scruggs Law Firm recognized in
his correspondence to partners of SKG that the Plaintiff had rights under the Agreement when he
stated: “Should 4 of 5 venturers not agree on a fee distribution, we may have to resort to the
dispute resolution mechanism in the agreement, binding arbitration.”

42,  OnFebruary 22, 2007, SKG Partner Dewitt “Sparky” Lovelace recognized
Plaintiff’s right under the Agreement to dispute arbitration when he faxed Plaintiff
correspondence that indicated Lovelace was willing to “ ... work this out so we all are paid fairly

without a fight, or arbitration.”

THE WRONGFUL. GREEDY FREEZE OUT

43.  Atameeting of the Joint Venture March 2, 2007, after Plaintiff had given full
performance to the Joint Venture and after Defendants consistently violated Plaintiff’s
contractual right to arbitration, Defendants Scruggs, Barrett, Nutt, and Lovelace (via telephone)
informed Plaintiff representatives Jones and Funderburg that the meeting was intended to force
Plaintiff to take a sum determined by the other venturers or the Plaintiff would face immediate
termination of all further involvement.

44, Defendant Barrett in bad faith demanded that Plaintiff accept a six percent (6%)

share of the fees earned by the Joint Venture in a take-it-or-leave-it fashion and in a further act of
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bad faith stated that failure to accept the “offer” would result in immediate termination and the
withholding of funds to which even the Defendants admitted Plaintiff was entitled.

45. Jones informed the Defendants that the March 2 meeting was the first at which his
firm had been invited to discuss profit sharing or fee allocation.

46, Jones asked Defendants if they wanted to hear the basis the legal authority of
Plaintiff’s position.

47. Barrett said such information was irrelevant.

48. Jones and Funderburg objected. Jones and Funderburg reminded Defendants of
their attempts over the previous three months to invoke their rights to arbitration.

49. Barrett once again in bad faith informed Jones and Funderburg that arbitration
would not take place.

50, Jones and Funderburg asked for an opportunity to discuss the Defendants’ position
with the venturers not in attendance. |

51. Barrett once again in complete disregard of the Plaintiff’s rights, said “no” and told
Jones and Funderburg they would have to give an answer “before you leave this room.”

52. Funderburg told Defendants that he and Jones would like to discuss the matter with
their partners privately and would call back when a decision was reached.

53. Before members of Plaintiff firm had reached a decision, Defendant Barrett, in
egregious conduct, sent an email at 2:32 p.m. declaring that Plaintiff had eighteen (18) minutes to
call “excepting [sic] my suggestion” or the Defendants would “act accordingly.”

54. Plaintiff did not receive this email until the 4 p.m. when Jones returned to his

office.
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55. Barrett then sent another email at 4:26 p.m. declaring that since Defendants had not
heard from Plaintiff by the unilaterally determined time, a vote had been taken at 3 p.m. at which
time all four Defendant venturers in bad faith with a complete absence of fair dealing had voted
to remove Plaintiff from the Joint Venture.

56. At that time, Plaintiff had made no final decision on the offer but was expelled
without cause nonetheless.

57. In addition to the Defendants voting to remove Plaintiff from the Joint Venture, the
Defendants also voted to deny Plaintiff all rights under the Agreement and all rights to earned
fees due Plaintiff.

58. The stated and only purpose of this action by Defendants in breach of numerous
duties of the Defendants and the Plaintiffs was to increase the shares of the remaining venturers
and to avoid loss of control by Defendants Scruggs and Barrett irrespective of the terms of the
Agreement and Defendants’ fiduciary duties to Plaintiff.

59. During this time, individual members of Plaintiff’s firm were under extreme
pressure and experienced intense distress.

60.  March 6, 2007, SKG tendered a check for an alleged three percent (3%) of the net
fees or $617,924.43 which was sent to Plaintiff when the Defendants are wrongfully holding

substantially more of the Plaintiff’s money, which check was rejected.

PRIOR ACTS OF THIS SAME COURSE OF CONDUCT

61. The Defendant Scruggs has engaged in this same type of conduct on repeated
occasions, that is, engage people to do work within a joint venture and then, when funds are

collected, to attempt to rearrange the distribution of funds.
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62. This has occurred on many repeated occasions with various lawyers and law firms
throughout the State of Mississippi and on information and belief elsewhere.

63, This course of egregious coercive conduct entitles the Plaintiff to punitive damages
from Richard Scruggs.

64.  Don Barrett has engaged in the same type of conduct on multiple occasions where
he would engage and be a part of a joint venture to pursue wrongful conduct by tortfeasors on
behalf of various clients and when funds became available for distribution would attempt to
renegotiate or shortchange his joint venturers.

65. The Plaintiff is on numerous pleadings and various courts as a lawyer with the Joint
Venture Group, including in the Southern District of Mississippi and in the United States Court
of Appeals for the Fifth Circuit.

66. Plaintiff has not been removed or requested to be removed from clients of the Joint
Venture Group.

67. Plaintiff is presently pending as a member of a group seeking certification of a class
and seeking to have one of more members of the group named as class counsel.

68. The Plaintiff is a party to numerous contracts with persons who have claims against
insurance companies as a result of Hurricane Katrina.

69. None of the clients have requested that the Plaintiff be removed from the pleadings.

70. No orders have been entered by any judge ordering that the Plaintiff be removed
from any pleadings.

71.  As aresult of the Defendants’ actions, the Plaintiffs have suffered substantial

damages.
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V. CAUSES OF ACTION

Count I - Breach of Coniract

72.  Plaintiff adopts by reference herein the allegations contained in the foregoing
paragraphs.

73.  Defendants failed to abide by the terms of the contract of the Joint Venture and
failed to perform under statutory terms provided by Mississippi Statutory Law and the Common
Law.

74.  Defendants failed to abide by the provisions of the Joint Venture Agreement by
refusing to arbitrate the dispute over the disbursement of partnership funds.

75.  As aresult, Plaintiffs sustained substantial damages.

Count I1 - Tortious Bad Faith Breach of Contract

76.  Plaintiff adopts by reference herein the allegations contained in the foregoing
paragraphs.

77.  The breach was so wrongful, egregious, without justification and in bad faith that
it entitles the Plaintiff to punitive damages in such an amount as the trier of fact should
determine.

Count ITI - Breach of Fiduciary Duties

78.  Plaintiff adopts by reference herein the allegations contained in the foregoing
paragraphs.

79.  Defendants owe to the Plaintiff certain fiduciary duties of care, loyalty, and fair
dealing in the management of the business of SKG.

80.  The Defendants breached their fiduciary duties egregiously and in bad faith and/or
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were negligent in the conduct of the business of Defendant SKG 1n their service as partners with
relation to its business.

81.  Defendants were obligated to provide an account to Plaintiff for the amounts of all
income and debits in the operation of the SKG and fo pay Plaintiff such monies as are due to the
partners of the SKG.

82.  Defendants continue to perpetrate breaches, illegalities, and wrongs against
Plaintiff by withholding money that belongs to the Plaintiff.

83.  Plaintiff, as one partner, is unable to take control of the partnership and is unable to
take action to prevent such damages as being inflicted by Defendant partners of the SKG.

84.  Asaproximate result of the breach of fiduciary duties, Plaintiffs suffered substantial
damages as alleged herein.

Count IV - Usurpation

85.  Plaintiff adopts by reference herein the allegations contained in the foregoing
paragraphs.

86. The Defendants through their actions have prevented the Plaintiff from procuring
other legal work and representing other clients as well as being associated to do legal work with
other law firms.

87. As aresult of the Defendants’ actions, the Plaintiff has suffered substantial
damages.

Count V - Conversion

88.  Plaintiff adopts by reference herein the aliegations contained in the foregoing

paragraphs.
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89.  Defendants currently possess monies due to Plaintiff as its share of partnership
profits.

90.  Defendants wrongfully possess for their own use and exercise dominion over
monies due to Plaintiff and refuse to pay those monies due to the Plaintiff.

91.  Plaintiff has demanded that the property be turned over to it.

92.  Defendants have refused to turn over the property that rightfully belongs to
Plaintiff.

93. These acts also constitute such egregious and wrongful conduct as to justify
punitive damages.

94. As aresult of the Defendants’ actions, the Plaintiff has suffered substantial
damages
Count VI - Intentional Interference with Prospective Business Advantage

95.  Plaintiff adopts by reference herein the allegations contained in the foregoing
paragraphs.

06.  Defendants intentionally and willfully committed acts that were calculated to
cause damage and loss to Plaintiff.

97.  Defendants intentionally interfered with Plaintiff’s established rights as a partner
in the SKG.

08. Actnal damages resulted in that Defendants attempted to remove the Plaintiff as a
partner and deny the Plaintiff rights in the partnership.

99.  Losses occurred as Plaintiff has been denied monies due after full performance on

behalf of the SKG.
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100. The modus operandi of Defendants is to lure the work of others through false
promises.
101. The acts under their conduct caused substantial damages to the Plaintiff.

Count VII - Fraud

This count is applicabie {0 Seruges and BDarreit individuaily.

102, Plaintiff adopts by reference herein the allegations contained in the foregoing
paragraphs.

103. The conduct of Scruggs and Barreft continued an established pattern of the same
type of conduct as in other previous ventures, actions which constitute fraud.

104. The Defendants have callously added insult to injury.

105. The conduct of Scruggs and Barrett individually justifies an award of punitive
damages against them separately from any other award of punitive damages.

Count VIII - Constructive Trust

106.  Plaintiff adopts by reference herein the allegations contained in the foregoing
paragraphs.

107. Pursuantto Miss. Code Ann. § 79-13-404, “General standards of partner's conduct,”
in particular (b)(1), a partner's duty of loyalty to the partnership and the other partners includes to
account to the partnership and hold as trustee for it any property, profit, or benefit derived by the
partner in the conduct and winding up of the partnership business or derived from a use by the
partner of partnership property, including the appropriation of a partnership opportunity.

108. Monies paid and owing to the SKG form a constructive trust.

109. Partners in the partnership, pursuant to statutory authority, hold as trustee any
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property, profit, or benefit derived by a partner in the conduct of the partnership business.

110. Defendants, as partners, are constructive trustees of monies due Plaintiff.

111. Defendants, by intentionally withholding monies paid and forthcoming monies due
to be paid to the SKG, have and will breach their duties as constructive trustees.

112. Defendants’ breach of their duties as trustees will, and have, damaged Plaintiffin that
Plaintiff will not receive monies due through the aforementioned constructive trust.
Count X - Conspiracy

113.  Plaintiff adopts by reference herein the allegations contained in the foregoing
paragraphs. The Defendants entered into a plan that has been used before by Scruggs and Barrett
to conspire to wrongfully and illegally deprive the Plaintiffs of property.

114. A scheming cabal should not be allowed to succeed.

115.  As aresult of this conspiracy, the Plaintiff has suffered substantial damages.
Count XTI - Unconscionability

116. Plaintiff adopts by reference herein the allegations contained in the foregoing
paragraphs.

117. The conduct of the Defendants is unconscionable and so egregious as to entitle the
Plaintiff to punitive damages.

Count XI - Declaratorv Judgment

118. Plaintiff adopts by reference herein the allegations contained in the foregoing
paragraphs.
119. Plaintiffis entitled to a declaratory judgment that it is entitled under the A greement

to twenty percent (20%) of all past attorney fees collected by SKG and twenty percent (20%) of all
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future attorney fees to be collected by SKG.
COUNT XI1 - Punitive Damages

120.  Plaintiff adopts by reference herein the allegations contained in the foregoing
paragraphs.

121.  The conduct hereinabove described entitles the finder of fact to consider punitive
damages in such an amount as well as to deter the Defendants from engaging in such conduct in the
future and serve as an example to others.

VI. AD DAMNUM

122. Plaintiff demands a declaratory judgment holding that it is entitled under the
Agreement to twenty percent (20%) of all past attorney fees collected by SKG and twenty percent
(20%) of all future attorney fees to be collected by SKG.

123. The Plaintiff demands actual damages from the Defendants in an amount that far
exceeds the statutory amount required for jurisdiction in Circuit Court which will be developed
further in the discovery in this matter.

124.  The Plaintiff demands punitive damages from all the Defendants in such an
amount to compensate it for the expenses and attorneys fees since the conduct in one or more
accounts herein mentioned constitutes conduct that requires punitive damages.

125. The Plaintiff demands punitive damages from the Defendant Richard Scruggs and
Don Barrett. The punitive damages requested here would be for such an amount as would deter
such conduct in the future and would serve as an example to others that such conduct would not
be tolerated. The facts will show that such conduct has been a practice by these individual

Defendants in the past and punitive damages should be awarded in such an amount that would
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deter these two tortfeasors and others from engaging in such conduct in the future.

126. The Plaintiff demands all costs of this proceeding.

127. The Plaintiff also requests that interest be attached to any judgment from the date
of the initial breach, that being December 6, 2006.

128. The Plaintiff demands post-judgment interest.

129. The Plaintiff demands all foreseeable expenses of this action,

130. The Plaintiff demands reasonable attorneys’, fees.
RESPECTFULLY SUBMITTED, this the 72 day o

JONES, ERBURG, SESSUMS,
PETERSON & LEE, LLC

By and through its attorneys,
TOLLISON LAW FIRM, P.A.
100 Courthouse Square

Post Office Box 1216

Oxford, Mississippi 38655
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In Re: Katrina Litigation
Joint Venture Agreement
November 8, 2005

The following parties to this agreement have agreed 1o associate themselves as Joint

Venturers in the above litigation.

It is contemplated that this venture will bring a number of lawsuits on behalf of
individuals and businesses who were wrongfully denied insurance coverage for property

damage arising out of Hurricane Katrina.

. Participants in the Venture

Scruggs Law Finﬁ, PA.
P.0. Box 1136
Oxford, MS 38655

Barrett Law Office, P.A.
404 Court Square North
Lexington, MS 39095

Nutt & McAlister, P.L.L.C.
605 Crescent Blvd., Suite 200
Ridgeland, MS 39157

John G. Jones

Jones, Funderburg, Sessums & Peterson;\P.L.L.C.

901 N, State Street
P.0. Box 13960
Jackson, MS 39236-31960

Paul Benton- |

181 Main Street

P.0. Box 1341

Biloxi, MS 39533-1341

Dewitt "Sparky" Lovelace

Lovelace Law Firm, P.A.

36474 Emerald Coast Pkwy., Suite 4202
Destin, FL, 32541

Role in the Ventuxe

Lead Counsel

Witness Development; including
acquisition of videos and pictures of
storm damage while occurring

Funding; client relations

Briefing

Local Counsel

Expert retention; adjuster retention

Cases Included - This agreement includes all claims asserted and/or cases filed, held,
retained or associated on against insurance companies by any party hereto, Joint
venturers shall unanimously agree to any association with any other firm and the terms

and conditions of any such association with any other party.

1
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Removal - A member of the joint venture may be removed by a super-majority vote of
the joint venture members. A super-majority requires a vote of four venturers. All firms
must vote to effect a removal. It shall be assumed that the firm sought to be removed
votes and votes against the removal. If a firm is removed from the joint venture all rights
hereunder shall be forfeited and any capital contribution returned within a reasonable
time. Such firm hereby covenants that it will seek no other compensation through
litigation or otherwise from the parties to this agreement or any Court before whom this .
venture has or has had cases pending in the referenced matter.

Capital Contributions ~ To fund common litigation expenses, Nutt &McAlister will
fund up to $1 million per year as needed, If greater than $1 million per year is needed,
the venturers will fund the litigation pro rata via periodic capital calls. Any venturer who
does not pay pursuant to a capital call within 14 days of the call will forfeit venturer

status,

Capital Contributions from either of the bove sources shall be used only for expenses
that are cormmon to the joint venture firms in prosecuting the litigation. Such common
fund expenses include but are not limited to the following: refention of consultants and
experts, costs to establish and maintain a centralized document depository and an
internet-based client database, temporary office and staffing (if necessary), witness fees,
deposition costs, document production costs, public relations, etc. Nutt & McAlister will
serve as the treasurer for the venture with Ernie Coward serving as the principle contact
person,  All invoices shall be submitted to Nutt & McAlister for an initial determination
of whether an expense is 2 common account expense or not. A manifest form will be
provided to each venturer for use in submitting expenses for reimbursement. The form
will provide for three classes: (1) Client specific — copies, postage, etc. These expenses
must include client’s name and social security number and are recoverable from clients
from award funds, (2) Common benefits — such as experts, depositions, court costs, efc.,
These expenses are recoverable, pro rata, from clients from award funds (3) Venture
expenses — are those which benefit the venture but are not recoverable from clients. If
these are approved, they will be reimbursed to paying venturer and pro-rated back to all

venfurars.

There will, from time to time, be disagreements with the Nutt/McAlister decisions
relative to payment of expenses. Accordingly, two other reviewers from other venture
firms will be elected 1o review such declinations. If Nutt/McAlister decline payment of
an invoice, Mr. Coward and the two other reviewers will decide by 2/3 majority on the

final disposition of the matter.

Expenses that are not common fund type expenses include but are not limited to:
individual firm's overhead costs, travel expenses (unless for travel related to settlement
discussions with one or all defendants), copy costs, mailings, staff, etc. These expenses
shall not be reimbursable out of the cormmon fund account when incurred.

Any joint venturer firm may request an accounting or an inspection of the transactions of
2 .



Case 3:07-cr-001(92'~NBB-SAA Document 92-2 F'[&I"éﬂd 02/11/2008 Page 22 of 70

the common account of the joint venture upon reasonable notice.
Meetings - Shall ocour periodically as the litigation requires.

Disputes - Any dispute arising under or relating to the terms of this agrccrneiﬂ shall be
resolved by mandatory binding arbitration, conducted in accordance with the guidelines
of the American Arbitration Association. The site of the arbitration shall be Oxford, MS.

Division of Attorneys' Fees: - All fess or compensation received by any joint venturer
and anyone associaied by them shall be timely paid in full without reduction to the joint
venture and divided as provided in this agreement.

If a judpment or settlement is obtained such that attorneys' fees are to be awarded to the
attorneys herein, fees shall be divided as follows:

The joint venture shall distribute proceeds to the firms in the order of capital
contributions first, firms' reasonable ouf of pocket expenses second, and attorneys' fees
third. For financing the litigation and for all of their professional efforts herein, Nutt and
Associates will receive 35% of the net fee. If the recovery is less than the amount of
capital contributions and expenses incurred, the joint venture shall reimburse capital
contributions first and then expenses on a pro-rata basis in proportion to the recovery.
The joint venture shall distribute proceeds to the firms in the following order: (1)
Reimburse Nutt/McAlister for all expenses paid, (2) Refund of all capital contributions,
(3) Payment of 35% of net fee to Nutt/McAlister for financing the litigation and for their
- professional efforts, (4) The remaining 65% of the net fees will be divided among the
remaining venturers taking into consideration al] factors including Rule 1.5 of the Model
Rules of Professional Conduct, and contribution to the success of the litigation.
Agreement by 4 of the 5 venturers is required to distribute said fees.

Referring Attorneys

_ Referring attorneys shall be paid a maximum referral fee of 33 1/3% of the net recovery

for each client referred to and accepted by the venture. The venture will consider
reimbursement of referring attorneys’ expenses, but will not commit to reimburse said
expenses unless the venturers decide to do so by unanimous agreement and the expenses
are subjected to the same approval process heretofore described.

Miscellaneous

No member shall, without the prior written consent of all of the others, sell or assign his
share or interest arising from this agreement.

If one or more of the provisions in this agreement are for any reason held invalid, illegal,
or unenforceable, the invalidity or unenforceability shall not effect any other provision,
and this agreement shall be construed as if the invalid, illegal, or unenforceable provision

wag never in the agreement.
3
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This Agreement may be executed in cmﬁﬁerparts. Facsimile or photocopied signatures shall
be considered as valid signatures as of the date hereof, although the original signature pages
shall thereafter be appended 1o this agreement.

All notices or other required communications 10 any party 10 this Agreement shall be in
wiiting (and shall include telecopy or similar writing) and shall be given to the members
hereto al the addresses listed above. Any party hereto may change the name and address of
the person designated to receive notice on behalf of such party by notice given as provided
in this paragraph. :

No person shall be considered the draftcr of this Agreement.

Modification of this Agreement - This agreement constitutes the sole and only
agreement of the members hereto and supersedes any prior understandings, written or oral
agreements between the members of this venture. Further, any modification of this
agreement will be of no effect unless wriiten and signed by a minimum of 4 of the joint

yenturers.

DATED thisthe [/ et day of Wl’g"—/ , 2005, but effective as of

|, 2005.

SIGNATURES:

Scrucs Law FIRM
120-A Courthouse Square
P.0.Box 1136

i OBIE=.

BARRETT LAW OFFICE, P.A.
404 Court Square North
Lexington, MS 39095

T b Sansg

NuTT & MCALISTER, P.L.L.C.
605 Crescent Blvd., Suite 200 °
Ridgeland, MS 39157

BY:
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This Agreement may be executed in counterparts. Facsimile or photocepied signatures shall
be considered as valid signatures as of the date hereof, although the original signature pages
shall thereafter be appended to this agreement.

All notices or other required communications to ary party to this Agreement shall be in
writing (and shall include telecopy or similar writing) and shall be given to the members
herato at the addresses listed above, Any party hereto may change the name and address of
the person designated to receive notice on behalf of such party by notice given as provided

in this paragraph.
No person shall be considered the drafter of this Agresment,

Modification of this Agreement ~ This agreement constitutes the sole and only
agreement of the members hereto and supersedes any prior understandings, written or oral
agreements between the members of this venture. Further, any modification of this
agreement will be of no effect uniess written and signed by a minimum of 4 of the joint

ventursrs.

DATED this the day of , 2003, but effective as of
. 20085,

SIGNATURES:

SCRUGGS Law FIRM

120-A Courthouse Square

P.0.Box 1136 .

Oxford, MS 38655

BY:

BARRETT-LAW OFFICE, P.A.
404 Court Squars North
Lexington, MS 39095

BY:

NUTT & MCALISTER, P.L.L.C.
605 Crescent Blvd., Suite 200
Ridgeland, MS 39157

BY: Wd/}ﬂ, €.. Wm




_LL“LL— Wal L, B Ll 1 uouy 4 U Lo mhedl b

Case 3:07-cr- 001?2—NBB -SAA  Document 92-2 Fil(éd'02/11/2008 Page 25 of 70

JONES, TUNDERBURG, SESSTUMS & PETERSON, P.L.L.C.
901 N. State Street

P.0. Box 13960

Tackeson, MS 39236-3960

,—J/C—él‘ P:..Nc/_b ‘

PAUL BENTON

181 Main Strest

P.0. Box 1341

Biloxi, MS 35533-1341

BY:

LOVELACE LAW FIRM, P.A.
36474 Fmerald Coast Plcwy., Suite 4202
Destin, FL 32541 ’




Case 3:07-cr-00192-NBB-SAA  Document 92-2  Filed 02/11/2008 Page 26 of 70

EXHIBIT 2
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TOLLISON LAW FIRM, P. A.

ATTORNEYS AT LAW
100 COURTHOUSE SQUARE
POST OFFICE BOX 1216
OXFORD, MISSISSIPPI 38655

GRADY F. TOLLISON, JR. -
LK DI o AL AFIRONE (s02) a4 70D ROBERT b, SCHULTZE
BARBARA MILLER DOLLARHIDE ** wwwiollisonlawcom gﬁgg;ﬁ;ﬁL TAILYOUR
. :ALSO ADMITTED IN TENNESSEE OF COUNSEL
IEIMTED IS oo March 15. 2007 2 ancr -

Mr. Richard Scruggs Mr. David Nutt

SCRUGGS LAW FIRM, P.A. NUTT & McALISTER, PLLC

Post Office Box 1136 605 Crescent Boulevard, Suite 200

Oxford, Mississippi 38655 Ridgeland, Mississippi 39157

Mr. Don Barrett Mr. Dewitt “Sparky” Lovelace

BARRETT LAW OFFICE, P.A. - LOVELACE LAW FIRM, P.A.

404 Court Square North 36474 Emerald Coast Parkway, Suite 4202

Lexington, Mississippi 39095 Destin, Florida 32541

RE: Jones, Funderburg, Sessums, Peterson & Lee, PLLC \Richard Scruggs\Don
Barrett\David Nutt\Sparky Lovelace

Gentlemen:

Enclosed you will find a copy of the Complaint that we have filed in the Lafayette County Circuit
Court. The Complaint is currently under seal by order of the court at our request as a courtesy to
you. We have hand-delivered a copy of the Complaint and the Order to the office of the Scruggs
Law Firm today and are overnighting copies to everyone else.

I have not heard from David about my proposal of Monday afternoon. Without a flow of
communications, negotiations have stalled. Unless this matter can be resolved by Monday,
March 19, at 4:30 p.m., we will move the Court to unseal the Complaint and will move forward
with issuing summonses.

ce: Mr. John Jones
Mr. Steve Funderburg
Mr. Craig Sessums
Mr. Dave Peterson
Mr. Stewart Lee
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EXHIBIT 3
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IN THE CIRCUIT COURT OF LAFAYETTE COUNTY, MISSISSIPPI

Civil Docket No.: £-O77-/35

ORDER

On motion ore tenus made before this Court, made by the Tollison Law Firm, P.A., to file

a civil complaint under seal, for good cause shown, the Court sustains said Motion.

IT IS, THEREFORE, ORDERED AND ADJUDGED that the Clerk shall upon receipt of the

| proper filing fee, receive and file under seal a sealed civii r;omplaint, stamp filing the same and
assigning a number to be reserved, but not docketing it until ‘it is removed from se.;al or dismissed.
The Complaint so filed will remain under seal at least until 4:30 p.m., Monday, March 19, 2007,
at which time it may be opened and docketed by its proper style, and process issued, or dismissed
without being unsealed at the request of Tollison Law Firm, and this Order shall serve as
authority therefor.

!

ORDERED AND ADJUDGED, this the /5 day of March, 2007.

FILE THIS THE /5 pAvoOF
TR 20 O
TEDOW. S T PAGE LS /
i LEIDE BUSBY, CIRCUIT CLERK _ RCUIT COURT &
g %—l A2 C CO E

AN
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EXHIBIT 4
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IN THE CIRCUIT COURT OF LAFAYETTE COUNTY

JONES, FUNDERBURG, SESSUMS,

PETERSON & LEE, LLC PLAINTIFF
VS. CIVIL ACTION NO. 1.07-135
FILED UNDER SEAL

RICHARD SCRUGGS, Individually;

DON BARRETT, Individually; SCRUGGS

LAW FIRM, P.A.; BARRETT LAW ,

OFFICE, P.A.; NUTT & McALISTER, PLLC;

and LOVELACE LAW FIRM, P.A. : DEFENDANTS

DEFENDANTS’ MOTION TO (A) DISMISS, OR IN THE
ALTERNATIVE TO STAY PROCEEDINGS, (B) COMPEL ARBITRATION,
AND (C) EXTEND ORDER REQUIRING FILINGS TO REMAIN UNDER SEAL

COME NOW Richard Scruggs, individually; Don Barrett, individually; Scruggs Law
Firm, P.A.; Barrett Law Office, P.A.; Nutt & McAlister, PLLC; and Lovelace Law Firm, P.A.;
defendants herein, by and through the undersigned counsel, and move this Court to (A) dismiss
plaintiff’s Complaint for Damages and Declaratory Relief, or in the alternative stay this action;
(B) compel plaintiff, Jones Funderburg, Sessums, Peterson, & Lee, LLC, to submit to binding
arbitration; and (C) enter an order extending this Court’s March 15 Order directing the clerk to
file the Complaint under seal and to further order that all pleadings in this action be filed under
seal and remain under seal until further order of this Court, and in support thereof, would show
unto the Court as follows:

I

Plaintiff and defendants are parties to a Joint Venture Agreement dated November 8, 20035.
(Exhibit 1 to Plaintiff’s Complaint). The joint venture was designated as the “Scruggs Katrina
Group,” and was formed to bring a number of lawsuits on behalf of individuals and businesses

who were denied insurance coverage for property damage arising out of Hurricane Katrina.
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2.

The Joint Venture Agreement contains a mandatory binding arbitration provision (the
“ Arbitration Clause™) that states: “Disputes - Any dispute arising under or relating to the terms
of this agreement shall be resolved by mandatory binding arbitration, conducted in accordance
with the guidelines of the American Arbitration Association. The site of the arbitration shall be
Oxford, MS.” (Emphasis in original). Defendants have given notice to plaintiffs and filed the
necessary paperwork with the American Arbitration Association to initiate arbitration pursuant to
the Arbitration Clause. (Demand for Arbitration, attached as Exhibit 1).

3.

The Joint Venture Agreement includes a “Division of Attorneys’ Fees” provision that
provides the mechanism for the distribution of fees or compensation. (Exhibit 1 to Plaintiff’s
Complaint). A dispute exists between the plaintiff and defendants regarding the distribution of
attorneys’ fees to plaintiff under the Joint Venture Agreement. | (See Plaintiff’s Complaint).
Plaintiff filed its Complaint on March 15, 2007, alleging breach of contract, tortious bad faith
breach of contract, breach of fiduciary duties, usurpation, conversion, intentional interference with
prospective business advantage, fraud, constructive trust, conspiracy, unconscionability,, punitive
damages and seeking a declaratory judgment regarding attorneys’ fees. (Complaint), All of
plaintiff’s claims arise under the Joint Venture Agreement and/or are directly