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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
' SOUTHERN DIVISION

TRENT AND TRICIA LOTT PLAINTIFFS

VS. CIVIL ACTION NO.: 1:05-¢cv-671

STATE FARM FIRE & CASUALTY COMPANY
AND JOHN DOES 1 THROUGH 10 DEFENDANTS

FIRST AMENDED COMPLAINT
JURY TRIAL REQUESTED

COMENOW, Trent and Tricia Lott (“Plaintiffs™), by and through counsel, and files this First
Amended Complaint against Defendants State Farm Fire & Casualty Company (“State Farm™), and
John Does 1-10 (“John Does™), and allege as follows:

I
PARTIES

1. Plaintiffs Trent and Tricia Lott are adult residents of Jackson County, Mississippi,
residing at 801 Beach Blvd., Pascagoula, Mississippi.

2. Defendant State Farm Fire and Casualty Company is a corporation organized and
existing under the laws of the State of Illinois, with its principal office and place of business located
at One State Farm Plaza, Bloomington, Illinois, 71701-0001, and which may be served with process
by service on its agent for service of process, Mr. William E. Penna, 1080 River Oaks Drive, Suite
B-100, Flowood, Mississippi 39232-7644 or on the Mississippi Insurance Commissioner, P.O. Box
79, Jackson, Mississippi, 39205-0079, pursuant to Miss. Code Ann. § 83-21-1.

3. Defendants John Does 1-10 are entities affiliated with Defendants and/or have acted
in concert with Defendants and whose identities are currently unknown. All allegations and c_laims

asserted herein against Defendants are incorporated herein by reference against John Does 1-10.
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Said John Does, when their identities are known, will be identified by name and joined in this action,
if necessary, pursuant to the Federal Rules of Civil Procedure.

IL
SUBJECT MATTER AND PERSONAL JURISDICTION

4. This Court has jurisdiction over the subject matter and Defendant in this case
pursuant to 28 U.S.C. § 1332 because there is complete diversity of citizenship between Plaintiffs
and Defendant State Farm and the amount in controversy exceeds $75,000.00.

III.
VENUE

3. Venue in this cause is proper in this Court pursuant to 28 U.S.C. § 1391, because this
suit respects real and personal property located exclusively in Jackson County, Mississippi and the
conduct, acts and/or omissions upon which this cause of action is based occurred in Jackson County,
Mississippi, which is completely within the United States District Court for the Southern District of
Mississippi, Southern Division.

IV,
FACTS

6. Plaintiffs are lifelong residents of Pascagoula, Mississippi and have been loyal
insureds of State Farm for approximately forty (40) years. They have dutifully paid 40 years of
premiums to State Farm.

7. Plaintiffs purchased from State Farm a standard “Homeowner’s Policy™ (“subject
policy™), Policy Number: 24-E1-1823-3, naming Trent and Tricia Lott as the insured. The subject

policy insured: the Dwelling at 801 Beach Blvd., Pascagoula, Mississippi (“insured residence™) for
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$293,000; the personal property thereof for $219,750; and loss of use for actual loss sustained. A
copy of the subject policy is attached as Exhibit “A” to First Amended Complaint.

8. In the late 1990s, State Farm and all other major insurers along the Mississippi Gulf
Coast informed the plaintiffs and all insureds that a mandatory modification of the policy raising the
deductible for hurricane-caused losses was being imposed. Plaintiffs were offered the option of
assuming more risk of loss by agreeing to the mandatory “Hurricane Deductible Endorsement”
(“Hurricane Deductible™), or, in the alternative, paying an increased premium to ensure insurance
coverage for any and all damage to their insured dwellings and other property caused by a hurricane.

9, The subject policy was underwritten, marketed, sold, and issued to Plaintiffs by State
Farm who acted by, through, and/or in conjunction with, its agent William Wright.

10.  State Farm has spent hundreds of millions of dollars in advertising over the years in
an effort to promote the purported benefits and comprehensive coverage afforded under the subject
policy for all natural disasters.

11.  Plaintiffs, whose residence was on the Gulf of Mexico, purchased the subject policy
from State Farm for one of the express and primary purposes of insuring against any property
damage that could proximately and efficiently result from hurricanes impacting the Mississippi Gulf
Coast from the Gulf of Mexico.

12.  The subject policy, through its “Coverages™ and ”Losses Insured” provisions and in
the manner it was packaged and presented to Plaintiffs, also purported to provide full and
comprehensive coverage for all “accidental direct physical loss,” “loss of use,” or “collapse” to

insured property proximately and efficiently caused by hurricane wind. Moreover, Mississippi case
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law and recent correspondence from State Farm to the Mississippi Insurance Commissioner
acknowledge that coverage for wind also includes any objects driven by wind.

13.  Based on the representations of hurricane coverage made by State Farm, the express
coverages and coverages for all losses not excluded in the strict terms of the policy, and in the
manner in which the subject policy was marketed, packaged, presented, and sold, Plaintiffs
purchased the subject policy with the reasonable reliance and expectation that the subject policy
would cover all damages proximately and efficiently caused by hurricane wind.

14.  On August 29, 2005, within the subject policy period, the insured residence and the
personal contents therein were completely destroyed by Hurricane Katrina, a Category (4) Hurricane
with wind gusts in excess of 140 miles per hour. This loss was covered under the subject policy.
There is nothing left of the insured residence or contents but a slab.

15. Subsequent to these catastrophic hurricane winds, Plaintiffs’ insured properties also
incurred “storm surge” proximately and efficiently caused by the hurricane winds that occurred
approximately 4-6 hours after the peak hurricane winds had already completely destroyed and/or
significantly damaged Plaintiffs’ dwellings and contents.

16.  Almostimmediately thereafter, and in accordance with the subject policy provisions,
Plaintiffs notified State Farm of the covered loss.

17. However, Steve Farm failed to fairly, adequately, and sufficiently investigate or adjust
Plaintiffs’ claims for damage caused by Katrina.

18. Instead, on December 2, 2005, State Farm, without any legitimate basis and despite
the fact that the insured property was completely destroyed, arbitrarily, unjustifiably, and in bad faith

denied ai of Plaintiffs’ claims for property damage caused by Hurricane Katrina under the subject

4
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policy’s “water damage” exclusion and lead in “anti-concurrent cause clause,” which states as
follows:
2, We do not insure under any coverage for any loss which would not

have occurred in the absence of one or more of the following excluded events. We

do not insure for such loss regardless of: (a) the cause of the excluded event; or (b)

other causes of the loss; or (c) whether other causes acted concurrently or in any

sequence with the excluded event to produce the loss; or (d) whether the event occurs

suddenly or gradually, involves isolated or widespread damage, arises from natural

or external forces, or occurs as a result of any combination of these:

c. Water Damage, meaning:

(1) flood, surface water, waves, tidal water, tsunami, seiche,
overflow of a body of water, or spray from any of these, all
whether driven by wind or not.

A copy of State Farm’s December 2, 2005 denial letter is attached as Exhibit “B” to First Amended
Complaint.

19. State Farm attached to the denial letter an “Engineering Report” prepared by JADE
Engineering Company, a firm often retained by State Farm to generate predetermined engineering
reports finding the cause of a loss is excluded by the policy, which concluded that all Plaintiffs’
damages were caused by excluded “water damage.” This report is contrary to established science,
meteorology, and engineering principles.

20. State Farm has erroneously utilized this “water damage” exclusion and its “anti-
concurrent cause” provision to deny all of Plaintiffs’ claims on the false premise that: (1) all of
Plaintiffs’ damages from Hurricane Katrina were caused by “storm surge” (which State Farm
contends is excluded by the exclusion); (2) none of Plaintiffs’ hwrricane losses were caused by the

devastating and catastrophic hurricane winds; and (3) the “water damage” exclusion and its “anti-

concurrent cause clause” excludes al/ hurricane damage, even damage caused by hurricane wind,
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if subsequent “storm surge” was in any way involved in the loss — regardless of how much damage
was caused by hurricane wind or that the hurricane wind came first and damaged Plaintiffs’ insured
properties before any storm surge arrived. Not a single component of this false premise is supported
by, and all stand in abject violation of, Mississippi substantive law.

21, State Farm’s coverage position is without merit and violates the public policy of the
State of Mississippi. Such conduct also constitutes bad faith and tortious breach of contract and
breach of the duty of good faith and fair dealing.

22.  Plaintiffs’ dwelling and contents were completely destroyed by Hurricane Katrina.
The subject policy’s “Coverages,” “Loss of Use,” “Losses Insured,” and “Collapse™ coverage
provisions provide full and comprehensive coverage for any and all damage to the insured residence,
contents, and loss of use, proximately and efficiently caused by accompanying hurricane winds,

23, State Farm’s claim position directly contradicts Mississippi’s insurance law in
existence for the last forty years, which invalidated the same “anti-concurrent cause clause” relied
upon by State Farm and mandates full insurance coverage if the hurricane winds were the efficient
proximate cause of the loss. It is uncontroverted that hurricane wind and any objects driven by the
wind are covered under the subject policy. Itis also undisputed that Plaintiffs’ dwelling and property
would not have been damaged but for the hurricane winds of Katrina, In fact, it has been established
by the Stennis Space Center, other meteorologic authorities, and hundreds of eyewitnesses that the
winds of Hurricane Katrina arrived hours before any “storm surge” and did most if not all of the

damage to insured property before any storm surge arrived.
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24.  State Farm’s coverage position also violates Mississippi’ valued policy statute,
Mississippi Code Annotated § 83-13-5, which requires full coverage if an insured residence is
completely destroyed by covered loss.

25.  Given the coverage afforded under the subject policy and in the manner in which it
was marketed, purchased, presented, and sold to Plaintiffs by State Farm, State Farm’s interpretation
of the “water damage” exclusion and its “anti-concurrent-cause provision” renders the coverage
illusory and the exclusion unenforceable.

26.  Further, the “water” exclusion does not apply to a “Collapse” of the dwelling under
the “Additional Coverages™ section of the policy.

27.  Although the subject policy does not define “flood” or any of the other perils listed
in the “water damage” exclusion, none of them, as they are commonly understood and defined in the
English language, caused the damage to Plaintiffs’ insured property. The Gulf of Mexico does not

b2 B 1

“flood™ or “overflow.” “Flood,” “waves,” “tidal waters,” or “surface water” as those terms are
commonly used and defined, likewise did not cause damage to Plaintiffs’ insured property.
Hurricane Katrina was not a “tsunami” or “seiche.”

28. State Farm cannot as a matter of fact and law carry its burden of proof to establish
that the cause of Plaintiffs’ losses was “Water Damage” as defined in the exclusion. State Farm'’s
burden in proving that its “Water Damage” exclusion applies is to show an express exclusion within
the strict terms of the policy which clearly and unambiguously applies to and caused the insured
property losses. Because there is no objective evidence which can be adduced by State Farm to

support a denial or delay in payment of full policy benefits, Mississippi law precludes reliance on

the exclusion and raises a duty to pay promptly upon completion of an adequate investigation. State
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Farm’s failure to pay all insurance proceeds promptly upon completion of any investigation which
fails to yield objective evidence supporting application of the “Water Damage” exclusion is without
legitimate or arguable reason in fact or law.

29.  State Farm has also wrongfully and in violation of Mississippi law and the efficient
proximate cause doctrine denied coverage for Plaintiffs’ hurricane damages under the “anti-
concurrent cause provision” to the “water damage” exclusion if “storm surge™ (which State Farm has
wrongfully mischaracterized as an excluded “flood™) was in any way involved in the loss, no matter
how little or in which sequence. State Farm relied on this wrongful interpretation of the “anti-
concurrent cause provision” to deny Plaintiffs’ claims for hurricane damage.

30. State Farm also made a conscious and intentional decision to leave the “Water
Damage” exclusion ambiguous. Relying on such an ambiguous and unenforceable exclusion, State
Farm has attempted to provide itself with a basis to deny Plaintiffs’ claims for property damage
caused by a landfalling hurricane. Although operating with clear notice that its exclusion did not
justify denial of all damages resulting from a hurricane, State Farm nevertheless made an intentional
or wanton and willful decision nof to include the separate and distinct geophysical phenomenon
known as “storm surge” in its exclusion. By intentionally omitting “storm surge” from the
exclusion, State Farm was able to sell its homeowner policies to coastal residents and direct or
encourage its agents to represent to and in every way assure all prospective insureds that they had
full coverage for all losses caused by hurricanes, including losses caused by hurricane “storm surge.”

31.  Further, the “water damage” exclusion and its “anti-concurrent cause provision” are
also ambiguous and deceiving when read in conjunction with other provisions of the subject policy

which do provide full coverage for damage caused by a “Hurricane.”
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32. State Farm is merely attempting to dodge its coverage obligations to the Plaintiffs
under the subject policy by wrongfully characterizing their damage as “Flood,” in order to avoid
paying Plaintiffs’ claim. State Farm has also mischaracterized Plaintiffs’ hurricane damages as
“flood” in order to wrongfully and fraudulently shift the responsibility of payment of such claims
to FEMA and the federal government.

A%

COUNT ONE:
DECLARATORY RELIEF

33, Plaintiffs hereby incorporate and adopt by reference each and every allegation set
forth in Paragraphs 1-32 of the First Amended Complaint.

34.  Plaintiffs seek a Declaratory Judgment pursuant to Federal Rule of Civil Procedure
57 for the purposes of determining a question of actual controversy between the parties concerning
their rights, obligations, and coverages under the subject policy.

35.  Plaintiffs seek a declaration that the subject policy’s coverage provisions provide full
insurance coverage for all damage to their insured dwelling, property, and loss of use caused by
Hurricane Katrina.

36.  Plaintiffs seek a declaration that the winds of Hurricane Katrina set in motion a chain
of events that proximately and efficiently caused all of the damage to their insured property.

37.  Plaintiffs seek a declaration that the winds of Hurricane Katrina proximately and
efficiently caused the damage to all of their insured property and contents before any storm surge
inundation.

38. Plaintiffs seek a declaration that the winds of Hurricane Katrina arrived hours before

any hurricane “storm surge.”
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39.  Plaintiffs seek a declaration that the winds of Hurricane Katrina completely destroyed
all of their insured property before any storm surge arrived.

40.  Plaintiffs seek a declaration that State Farm’s “water damage™ exclusion and its “anti-
concurrent cause provision™ do not exclude Plaintiffs’ losses proximately and efficiently caused by
hurricane wind.

41.  Plaintiffs seek a declaration that State Farm’s “water damage” exclusion and its “anti-
concurrent cause provisions” are ambiguous as to damages caused by a hurricane and therefore
unenforceable.

42, Plaintiffs seek a declaration that State Farm’s “Water Damage” exclusion is
intentionally ambiguous and purposefully left unchanged despite Mississippi common law developed
over the past half century that precludes reliance on such an exclusion to deny all coverage or pay
only the amount owing for losses that State Farm unilaterally determines were caused by wind.

43, Plaintiffs seek a declaration that State Farm’s misrepresentations about the coverage
afforded under the subject policy for hurricane damage and through the manner in which State Farm
marketed, packaged, presented, and sold the subject policy to Plaintiffs render the subject policy’s
“water damage” exclusion and “anti-concurrent cause clause™ ambiguous and unenforceable.

44.  Plaintiffs seek a declaration that State Farm cannot prove by a preponderance of the
evidence that Plaintiffs’ losses were not caused by hurricane wind.

45, Plaintiffs seek a declaration that State Farm cannot prove by a preponderance of the

evidence that Plaintiffs® hurricane losses are excluded by the subject policy.

-10-
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46,  Plaintiffs seek a declaration that State Farm cannot prove by a preponderance of the

17 &K

evidence that Plaintiffs’ hurricane losses were caused by “flood,” “surface water,” “waves,” “tidal

3 LC 1 &k

water,” “tsunami,” “seiche,” “overflow of a body of water,” or “spray from any of these.”

47.  Plaintiffs seek a declaration that full policy benefits are immediately owing because
State Farm cannot objectively carry its affirmative burden of proof due to lack of probative evidence
as to whether wind or “Water Damage” as defined first caused the loss.

48.  Plaintiffs seek a declaration that given the coverages afforded under the subject
policy, and in the manner in which the subject policy was marketed, packaged, presented, and sold
to Plaintiffs by State Farm, State Farm’s interpretation of the “water damage” exclusion and its “anti-
concurrent cause clause” renders coverage under the policy illusory and exclusions unenforceable.

49,  Plaintiffs seek a declaration that coverage exists under the State Farm policy’s
“Additional Coverage” provision for “Collapse.” Such a declaration should further provide that full
policy benefits are owing immediately on all insured property destroyed as result of “Collapse™ of
the structure as defined, with interest retroactive to August 29, 2005. The “Collapse” provision
operates without regard to the “Water Damage” exclusion, and the self-contained exclusions in the
“Collapse” provision are not applicable to losses caused by hurricane.

50.  Plaintiffs seek a declaration that there can be no “apportionment™ of contract benefits
between covered wind and purportedly excluded “Water Damage” as defined; rather, to the extent
that any factual issues exist after proceedings are concluded in the declaratory judgment phase of

these proceedings, the fact finder should be instructed that full policy benefits are owing if Plaintiffs

have established by a preponderance of the evidence that hurricane winds were a substantial

-11-
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contributing cause to Plaintiffs’ losses, notwithstanding the later appearance of water as defined in
the “Water Damage” exclusion.

51.  Under the authority of Lewis v. Alstate Ins. Co., 730 So0.2d 65, 71 (Miss. 1998), and
Rule 57, Federal Rules of Civil Procedure, Plaintiffs respectfully seek a “speedy hearing” that is
advanced on the calendar with respect to the Rule 57 relief set forth herein. Such proceeding should
occur outside the presence of the jury and, in fact, long before the jury is empaneled. The Rule 57
proceeding should be conducted by the Court on issues of contract interpretation and all other issues
which present questions of law for the Court. The Court should determine in such a “speedy
hearing™ all relevant claims and defenses based upon proof adduced by the parties, including but not
limited to contract interpretation and construing ambiguities and doubts in favor of coverage, or
provide parameters for a jury or fact-finder’s determination of any remaining factual issues.

COUNT TWO:
NEGLIGENT PERFORMANCE OF UNDERTAKING

52.  Plaintiffs hereby incorporate and adopt by reference each and every allegation set
forth in Paragraphs 1-51 of the First Amended Complaint.

53.  State Farm is a mutual insurance company. Plaintiffs, as insureds of State Farm, are
“members” of the mutual company.

54,  Byand through its annual multi-million dollar nationwide marketing and advertising
campaign in which it represented to Plaintiffs and the public that “Like a Good Neighbor, State Farm
is There,” State Farm undertook, both gratuitously and most certainly for millions of dollars in
consideration, to render to Plaintiffs and all of its insured “members” full and comprehensive
homeowners insurance protection that would indemnify them for any and all damage to their insured

property caused by a hurricane or other national disaster.

-12-
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55.  State Farm knew or should have known that such comprehensive homeowner’s
insurance coverage was necessary for the protection of Plaintiffs’ insured property from the damages
caused by a hurricane.

56.  Plaintiffs relied on State Farm’s undertaking to provide and render such
comprehensive homeowners’ coverage for hurricane damage in purchasing the subject policy from
State Farm.

537.  State Farm failed to provide or render to Plaintiffs the comprehensive homeowners’
insurance coverage for hurricane damage it undertook to provide.

58,  State Farm negligent failure to render such comprehensive insurance coverage to
Plaintiffs proximately caused them economic and emotional damage.

COUNT THREL:
NEGLIGENT/GROSSLY NEGLIGENT/RECKLESS CLAIMS ADJUSTMENT

59.  Plaintiffs hereby incorporate and adopt by reference each and every allegation set
forth in Paragraphs 1-58 of the First Amended Complaint.

60. State Farm had a duty to fully, fairly, adequately and correctly investigate and adjust
Plaintiffs’ claims for hurricane damage.

61. State Farm breached that duty by failing to fairly investigate and adjust Plaintiffs’
claims for hurricane damage.

62.  State Farm also breached its duty by failing to pay Plaintiffs for their hurricane loss.

63. State Farm’s negligent, grossly negligent, and/or reckless adjustment proximately

caused Plaintiffs economic and emotional damages.

-13-
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COUNT FOUR:
BREACH OF CONTRACT AGAINST STATE FARM

64,  Plaintiffs hereby incorporate and adopt by reference each and every allegation set
forth in Paragraphs 1-63 of the First Amended Complaint.

65. Plaintiffs entered into an insurance contract with State Farm in which they contracted
for, purchased, and were entitled to receive full insurance coverage under the subject policy for the
damages to their insured dwelling, personal contents and loss of use proximately and efficiently
caused by a hurricane.

66. State Farm breached the subject policy by unjustifiably denying insurance coverage
to Plaintiffs for the damages to the insured property and loss of use caused by Hurricane Katrina.

67. State Farm breached the subject policy by unjustifiably denying insurance coverage
to Plaintiffs for the damage to their insured property and loss of use proximately and efficiently
caused by the winds of Hurricane Katrina,

68. State Farm breached the subject policy by denying Plaintiffs’ claims for hurricane
damages without being able to prove by a preponderance of the evidence that Plaintiffs® damages
were not caused by a covered hurricane wind. Similarly, State Farm breached the subject policy by
failing to meet its burden of proving by a preponderance of the evidence that Plaintiffs’ claims were
excluded by the policy.

69. State Farm breached the subject policy by unjustifiably denying insurance coverage
for Plaintiffs’ claims under the “anti concurrent cause clause” to the “water damage” exclusion.
Similarly, State Farm breached the subject policy by relying on the “anti concurrent cause clause,”
which has been invalidated by Mississippi State and Federal courts, to deny Plaintiffs’ claims for

hurricane damage.

-14-
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70. State Farm breached the subject policy by refusing to provide full insurance coverage
for damages to Plaintiffs’ properties that its own adjusters and/or engineers initially concluded were
caused by hurricane wind.

71. Staie Farm breached the subject policy by unfairly treating and adjusting Plaintiffs’
claims for hurricane damage differently than the few other similar claims for hurricane damage that
it did provide coverage for and pay under the subject policy.

72. State Farm breached the subject policy by negligently, gross negligently, and/or
recklessly failing to conduct an adequate, proper, honest, and good faith adjustment and investigation
of Plaintiffs’ claims for hurricane damage under the policy.

73. State Farm breached the subject policy by relying on inapplicable, confusing, and
ambiguous policy exclusions to defeat the subject policy provisions that clearly provide full coverage
for Plaintiffs’ hurricane losses. None of the undefined excluded contingencies: “flood, surface water,
waves, tidal water, tsunami, seiche, or overflow of a body of water, or spray from any of these, all
whether or not driven by wind,” proximately caused the damage to the Plaintiffs’ insured property.

74.  State Farm breached the subject policy denying Plaintiffs’ claims for hurricane
damages based upon a scientifically invalid JADE Engineering Report.

75. State Farm breached the subject policy by predetermining, in conjunction with other
property insurers, shortly before Hurricane Katrina made landfall that it would not cover the
hurricane damage to insured properties on the Mississippi Gulf Coast, including damage incurred
by Plaintiffs, caused by Hurricane Katrina.

76. State Farm’s breaches of contract have proximately caused Plaintiffs’ economic and

emotional damages.

~15-
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COUNT FIVE:
BREACH OF DUTY OF GOOD FAITH AND FAIR DEALING AGAINST STATE FARM

77.  Plaintiffs hereby incorporate and adopt by reference each and every allegation set
forth in Paragraphs 1-76 of the First Amended Complaint.

78.  State Farm breached its duty of good faith and fair dealing to each Plaintiff by
unjustifiably denying insurance coverage to Plaintiffs for the damages to the insured dwelling
contents, and loss of use caused by Hurricane Katrina.

79.  State Farm breached its duty of good faith and fair dealing by unjustifiably denying
insurance coverage to Plaintiffs for the damage to their insured property and loss of use proximately
and efficiently caused by the winds of Hurricane Katrina.

80.  State Farm breached its duty of good faith and fair dealing, by denying Plaintiffs’
claims for hurricane damages without being able to prove by a preponderance of the evidence that
Plaintiffs’ damages were not caused by hurricane wind. Similarly, State Farm breached its duty of
good faith and fair dealing by failing to meet its burden of proving by a preponderance of the
evidence that Plaintiffs’ claims were excluded by the policy.

81. State Farm breached its duty of good faith and fair dealing by unjustifiably denying
insurance coverage for Plaintiffs’ claims for hurricane damage under the “anti concurrent cause
clause” to the “water damage” exclusion. Similarly, State Farm breached its duty of good faith and
fair dealing by relying on the “anti-concurrent clause”, which has been invalidated by Mississippi
State and Federal courts, to deny Plaintiffs’ claims for hurricane damage.

82.  State Farm breached its duty of good faith and fair dealing by refusing to provide full
insurance coverage for damages to Plaintiffs’ properties that its own adjusters and/or engineers

initially concluded were caused by hurricane wind.

-16-
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83.  State Farm breached its duty of good faith and fair dealing by failing to conduct a
proper, adequate, honest, and good faith adjustment and investigation of Plaintiffs’ claims for
hurricane damages under the policy.

84,  State Farm breached its duty of good faith and fair dealing by unfairly treating and
adjusting Plaintiffs’ claims for hurricane damage differently than the few other similar claims for
hurricane damage that it did provide coverage for and pay under the subject policy.

85,  State Farm breached its duty of good faith and fair dealing by relying on inapplicable,
confusing, and ambiguous policy exclusions to defeat the subject policy provisions that clearly
provide full coverage for Plaintiffs’ hurricane losses. None of the undefined excluded contingencies:
“flood, surface water, waves, tidal water, tsunami, seiche, or overflow of a body of water, or spray
from any of these, all whether or not driven by wind,” proximately caused the damage to the
Plaintiffs’ insured residences and properties.

86.  State Farm breached its duty of good faith and fair dealing by denying Plaintiffs’
claims for hurricane damages based upon a scientifically invalid JADE Engineering Report.

87.  State Farm breached its duty of good faith and fair dealing by predetermining, in
conjunction with other property insurers, shortly before Hurricane Katrina made landfall that it
would not cover the hurricane damage to insured properties on the Mississippi Gulf Coast, including
damages sustained by Plaintiffs, caused by Hurricane Katrina.

88.  Lastly, State Farm breached its duty of good faith and fair dealing by failing to
construe the subject policy, which it ambiguously drafted, in favor of coverage for Plaintiffs loss.

89, Such conduct by State Farm violates the standards of decency, fairness, and

reasonableness.

-17-
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90,  State Farm’s breach of its duty of good faith and fair dealing has proximately caused
Plaintiffs’ economic and emotional damage.

COUNT SIX:
BAD FAITH AND TORTIOUS BREACH OF CONTRACT

01.  Plaintiffs hereby incorporate and adopt by reference each and every allegation set
forth in Paragraphs 1-90 of the First Amended Complaint.

92.  Plaintiffs entered into an insurance contract with State Farm in which they contracted
for, purchased, and were entitled to receive full insurance coverage under the subject policy for the
damages to their insured dwelling, personal contents and loss of use proximately and efficiently
caused by a hurricane.

93.  Plaintiffs suffered damages to their dwelling, personal contents, and loss of use
proximately caused by Hurricane Katrina.

04, State Farm has egregiously, tortiously, maliciously and in bad faith refused to provide
full insurance coverage under the subject policy for Plaintiffs® hurricane losses without a legitimate
or arguable reason in fact or law in the following ways:

95.  State Farm tortiously, maliciously, and in bad faith without a legitimate or arguable
reason breached the subject policy by unjustifiably denying insurance coverage to Plaintiffs for the
damages to the insured property and loss of use caused by Hurricane Katrina.

96. State Farm tortiously, maliciously, and in bad faith without a legitimate or arguable
reason breached the subject policy by unjustifiably denying insurance coverage to Plaintiffs for the
damage to their insured property and loss of use proximately and efficiently caused by the winds of

Hurricane Katrina.
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