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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
SOUTHERN DIVISION

THOMAS C. and PAMELA A. McINTOSH, PLAINTIFFS
Vs. CIVIL ACTION NO.: 1:06-CV-1080-LTS-RHW
STATE FARM FIRE & CASUALTY CO.

And FORENSIC ANALYSIS &
ENGINEERING CO, et. al., DEFENDANTS

PLAINTIFFS’ RESPONSE TO DEFENDANT STATE FARM’S MOTION TO
DISQUALIFY PLAINTIFFS* COUNSEL
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I. INTRODUCTION'

The motive behind State Farm’s motion to disqualify the McIntoshes® attorneys from this
case should be familiar to the court by now, as it is the latest in a pattern of ploys to skirt the
ordinary course of adversarial litigation when things have not gone State Farm’s way. Just as
previous attempts to recuse the presiding judge and his law clerk were unfounded, the instant
motion has no basis in law or fact. State Farm’s motion to disqualify the McIntoshes’ lawyers
from this case falls squarely within the presumption against such motions. Whether taken
separately or together, the sprawling factual allegations that State Farm puts forth in support of
its motion do not justify the rare and extreme measure of depriving the Mclntoshes of their

chosen counsel,

First, with respect to the charge of ex parte communications between the Rigsbys and
Richard Scruggs, the court need look no further than the fact that the Rigsbys have never been
State Farm employees at any time. State Farm’s repeated reliance on its relationship with the
Rigsbys under the rubric of “employer-employee” asserts a legal relationship that State Farm
must know to be false. Instead, the controlling relationship here is between the Rigsbys as
whistleblowers in a gui tam action under the False Claims Act (FCA), 31 U.S.C. § 3729, ef seq.
As potential relators before the qui fam action against State Farm was filed, the Rigsbys were
encouraged under the FCA to seek out legal counsel, and they chose Mr. Scruggs. As actual
relators in the filed (and, importantly, sealed) qui fam action, the Rigsbys and their counsel were

forbidden under the FCA from disclosing in any way the substance of the allegations against

! Plaintiffs filed contemporaneous with this Response a Maotion for Leave to Exceed the Page Limit by one-

and-a-half pages [Document number 346).
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State Farm or any of the other defendants in the qui ram complaint. Any such disclosure would
have damaged the governmental interest that, as relators in a qui fam action, the Rigsbys are

bound to uphold and protect.

Second, State Farm’s heavy reliance on the confidentiality agreement — a clause of the
same contract that establishes the Rigsbys as independent contractors with State Farm, not its
employees — does not trump the general principles of agency that allow an agent to
communicate with appropriate third parties, such as a lawyer or law enforcement officials, in
voicing suspicions that the principal is committing fraud. Indeed, it 1s not coincidental to this
case that the same public policy concern is at the heart of the FCA, under which Mr. Scruggs

currently represents the Government and the Rigsbys as relators.

Third, Mr. Scruggs is not a fact witness to any claim or defense in the McIntoshes’ case.
State Farm’s silence on this issue for the several months that preceded its motion to disqualify
speaks to how empty that part of the motion really is. As discussed below, State Farm has for
nearly a year known of the facts that it now misconstrues to construct a conflict of interest, or an
appearance of impropriety, or whatever rote allegation it submits to derail the Mclntoshes’ case.
As one court has aptly noted, courts “must be especially sensitive to the potential for abuse
when... the party seeking disqualification is also the one wanting to call the attorney as a
witness.” Lange v. Orleans Levee District, 1997 U.S. Dist. LEXIS 23771 at 10. In this case, Mr.

Scruggs’ disqualification in the face of that presumption would work substantial hardship on the

2

In fact, State Farm did not identify Mr, Scruggs as a individual “known by the Defendant who may have
discoverable information” in its Rule 26(a)(1)}(a) pre-discovery disclosures of core information, dated April 30,
2007.
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plaintiffs — a hardship that would be directly attributable to State Farm’s overly tactical decision

to file this motion to disqualify in the middle, not the beginning, of these proceedings.

There is a presumption in the law against disqualification. Because disqualification
of an aftorney carries such severe effects against the atiorney’s client and gives such
profound advantage to the moving party, motions to disqualify “should be viewed with
extreme caution for they can be misused as a technique for harassment.” Freeman v.
Chicago Musical Instrument Co., 689 F.2d 715, 722 (7% Cir.1982). For all the reasons
discussed herein, the court should exercise that caution and deny State Farm’s motion to

disqualify.

A. State Farm’s Unsupported Motion Seeks to Harass Plaintiffs and Their Chosen
Counsel, As Well As Delay and Obstruct Justice,

State Farm’s motion to disqualify Attorney Richard Scruggs as well as the entire Scruggs
Katrina Group (and all of its employed or associated attorneys, collectively “SKG™) from
representing the Plaintiffs is a meritless diversion from the proper course of this litigation. The
motion’s real goal is 1) to distract Plaintiffs and their counsel from the prosecution of this case;
2) to deflect the public’s and this court’s attention away from the plaintiffs’ charges of State
Farm’s wrongdoing; and 3) to delay justice for the McIntosh family.

State Farm has known about the roles of plaintiffs’ counsel and their legitimate
relationship with the Rigsbys since August 2006, yet only now, nearly a year later, has it filed a
motion to disqualify. State Farm’s prior conduct and prior statements to the McIntoshes’ counsel
betray State Farm’s self-interest in preserving the same status quo that it now colors as an
unethical conflict of interest. On November 11, 2006, during settlement discussions with State

Farm, counsel for State Farm, Sheila Birnbaum, stated that she had talked State Farm out of



Case 1:.06-cv-01080-LTS-RHW  Document 347  Filed 08/10/2007 Page 5 of 40

filing a motion to disqualify because State Farm and the SKG were negotiating a settlement of
SKG’s 640 State Farm cases and other issues of importance to State Farm.® The Mclntoshes
were one of those 640 plaintiffs who were offered settlements, but they declined the offer. Now,
State Farm wants the McInroshes® lawyers thrown out of the case. The timing of the instant
motion fairly raises an inference that the same self-interest that supposedly led State Farm to
withhold a motion to disqualify and offer the Mclntoshes a settlement of their claims now impels
it to seek disqualification, now that its counsel have become adversarial with the McIntoshes’
attorneys again. Therefore, apart from the meritless ethical allegations submitted in support of
the motion, State Farm’s motion should be denied on the basis that State Farm’s prior conduct
rebuts the presumption that State Farm filed thfs motion in a good faith belief that a conflict
exists or that other ethical breaches have occurred. The timing of the motion and the events that
preceded it raise the presumption that State Farm seeks the SKG’s disqualification purely for its

own advantage — an impermissible motive under the law.

; Notably, in addition to those settlements, the undersigned and State Farm were attempting to have the Court

approve a class action settlement in the weeks and months that followed. [n fact, State Farm’s counsel joined with
the undersigned in jointly filing a class action settlement agreement in this Court in laie January 2007, again with
full knowledge of all the facts it wrongfully claims warrant “disqualification” now. State Farm did not raise
disqualification at that time either.

In fact, State Farm was also aware of the depositions of Kerri and Cori Rigsby taken in the Renfroe w.
Rigsby matter in Alabama on January 235 and 26, 2007, approximately four and a half months prior to its
disqualification motion, which covered the same issues regarding Mr. Scruggs relationship to the Rigsbys that were
covered in the depositions of the Rigsbys taken by State Farm in this case at the end of April 2007. Siate Farm
clearly has known about those proceedings as set forth infra, as their promise of a favorable resolution of that case
was part of the global settlement of the 640 claims. Even after that, State Farm continued to settle cases with the
undersigned, settling the Minh Nguyen and Trent Lott cases in April 2007, Yet, despite its knowledge, State Farm
did not raise disqualification at any time until it determined both that the undersigned had nothing more to offer
State Farm and that the Mclntosh case would proceed to trial.
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B. Overview of State Farm’s Motion

The crux of State Farm’s Motion is that Richard Scruggs engaged in prohibited ex parte
communications with State Farm’s employees and agents after becoming involved in litigation
against State Farm. State Farm asserts that, through such communications, Mr. Scruggs violated
a series of ethical rules: Rule 4.2 (prohibiting unauthorized ex parte communications), Rule 4.4
(prohibiting the violation of the legal rights of a third party), Rule 8.4 (engaging in dishonesty),
Rule 3.7 (acting as both advocate and necessary witness), Rule 1.7 (representing clients despite a
conflict of interest), and Canon 9 (creating the appearance of impropriety). However, as detailed
below, State Farm’s central premise and its derivative arguments ring hollow for numerous
reasons.

The proper analysis of the facts at issue is detailed by outside ethics experts retained by
Plaintiffs to review State Farm’s motion and the issues raised therein. See Declaration of
Geoffrey Hazard and Letter from Cham Trotter (Attached hereto as Exhibits 1 and 2).* One of
Plaintiffs’ experts, Geoffrey Hazard, is a leading national authority on ethics and has been cited
extensively by courts around the country, including by the Fifth Circuit Court of Appeals.
Professor Hazard literally wrote the book on professional ethics. See The Law of Lawyering: A
Handbook on the Model Rules of Professional Conduct, Geoffrey C. Hazard and W. William
Hodes, (1994); see also The Law and Ethics of Lawyering, Fourth Edition, Geoffrey C. Hazard,
Ir., Susan P. Koniak, Roger C. Cramton, and George M. Cohen (4Lh Edition, 2004), Another of
Plaintiffs’ experts, Cham Trotter, possesses impeccable legal credentials, substantial experience
and specialized expertise with respect to ethical issues. In particular, Mr. Trotter is one of

Mississippi’s foremost experts on the Mississippi Rules of Professional Conduct and the

See also Curricula Vitae for Professor Hazard and Mr. Trotter, attached hereto as Exhibits 3 and 4 respectively.
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Mississippi Supreme Court decisions interpreting and applying those rules. Plaintiffs have also
retained Mississippi attorney Mike Martz. Mr. Martz, along with Mr. Trotter, is one of
Mississippi’s most knowledgeable ethics experts. Professor Hazard, Mr. Trotter, and Mr, Martz
have reviewed State Farm’s briefing, the relevant facts, and this Response, and all have

concluded that no ethical vielations occurred and that State Farm’s Motion lacks merit.

II. Alleged Ethical Violations

A. _Plaintiffs’ Counsel Did Not Violate Rule 4.2, As Richard Scruges (and Co-counsel)
Never Had Impermissible Ex Parte Contact With State Farm.

State Farm broadly argues that Richard Scruggs had contact with the Rigsbys and such
contact was allegedly impermissible ex parte contact. A fuller view of the facts and law shows
that Mr. Scruggs did not engage in any ex parfe communications and, in addition, any
communications (even if ex parte, which is not the case) were “authorized by law” in accordance
with Rule 4.2.

1. The Rigsbys Were Not State Farm’s Employees/Agents.

State Farm glosses over a dispositive gap in its argument: The Rigsbys were never
employed by State Farm. Instead, the Rigsbys were salaried employees of E.A. Renfroe &
Company, Inc. (“Renfroe™). No court or jury has determined that State Farm and Renfroe, much
less State Farm and the Rigsbys, had a principal-agent relationship. Further, Defendant State
Farm’s contract for engagement of Renfroe characterizes the arrangement between State Farm
and Renfroe as being “independent” directly in the title of that coniract: “Agreement For
Independent Adjuster Services.” In Section 4 to that “Independent Adjuster” agreement, the
relationship between the two companies is described in detail as being strictly an independent

contracter arrangement:
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INDEPENDENT CONTRACTOR

ADJUSTING FIRM [Renfroe] warrants and represents that it is an
independent contractor and employer of all ADJUSTERS assigned to provide
STATE FARM Services under this Agreement so as to relieve STATE FARM

of any responsibility or liability whatsoever for treating ADJUSTING FIRM’S

workers as employees of STATE FARM, that ADJUSTING FIRM is responsible

for the withholding and payment of all taxes (local, state, and federal) including,

but not limited to, federal and state income taxes . . . Further, ADJUSTING

FIRM understands and agrees that neither it nor its adjusters or other employees

are entitled to STATE FARM’s employment or benefits.

State Farm — Renfroe “Agreement For Independent Adjuster Services,” p. 5 (Attached hereto as
Exhibit 5) (emphasis added). The State Farm—Renfroe independent adjuster agreement
emphasizes the fact that Renfroe adjusters such as the Rigsbys are employees of Renfroe, and not
State Farm: “WHEREAS, ADJUSTING FIRM is in the business of providing independent claim
adjusting services to clients such as STATE FARM through claim adjusters working as
ADJUSTING FIRM’s employees.” Id. at 1.

In addition to this contract, State Farm has flatly declared that State Farm and Renfroe
are independent companies: “Renfroe is a separate company and makes its own decisions.
Indeed, we have repeatedly told you that we do not control Renfroe and cannot and will not
apply pressure on them to abandon what they believe is in their best interests.” February 21,
2007 Letter from Sheila L. Birnbaum to Richard Scruggs. (attached hereto as Exhibit 6)
(emphasis added). This letter was not some singular or obscure admission in error. Instead the
letter was written by one of the lead attorneys for State Farm with respect to Katrina litigation
and was sent to Richard Scruggs, with copies sent to counsel for Kerri Rigsby and Cori Rigsby
Moran (hereafter the “Rigsbys”), Attorney General Jim Hood, two Congressmen, and

Mississippi’s Insurance Commissioner, George Dale. The letter is part of a long and growing list

of denials by State Farm and Renfroe that Renfroe and/or the Rigsbys were State Farm’s agents:
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* Renfroe denied agency in Paragraph 101 of its Answer to Plaintiffs’ First Amended
Complaint: “Renfroe cannot be held vicariously liable for any actions or omissions of
Cori and Kerri Rigsby which this defendant did not authorize, ratify or was even aware of
regarding the adjustment of Plaintiffs’ claim by State Farm.” (Attached hereto as Exhibit
7).

o State Farm denied agency in Paragraph 101 of its Answer to Plaintiffs’ First Amended
Complaint. (Attached hereto as Exhibit 8).

» In the deposition of Kerri Rigsby in this case, Dan W. Webb (attorney for State Farm)
disagreed with a statement that Kerri Rigsby was State Farm’s “employee.” (413:12).
Mr. Webb responded to the assertion of employment/agency by stating, “I disagree with
that and move to strike.” (413:17). (Attached hereto as Exhibit 9).

e In a deposition of Kerri Rigsby in Marion v. State Farm, State Farm attorney John
Banahan stated that Ms. Rigsby was always an employee of Renfroe (not State Farm) and
asked Ms. Rigsby to verify that statement: “During the entire tenure working catastrophe
claims on behalf of State Farm, you were always a Renfroe employee; correct?” Ms.
Rigsby’s response was: “Correct.” {67:9-12). (Attached hereto as Exhibit 10).

* In a deposition of Cori Rigsby in Marion v. State Farm, referring to Cori Rigsby, State
Farm attorney John Banahan stated, “She was never an employee of State Farm.”
(165:25-166:1)(attached hereto as Exhibit 11).

As the party attempting to advance a motion to disqualify an attorney for alleged
professional misconduct, State Farm bears the heavy burden of demonstrating with substantiated
facts, not bare allegations, that all prongs of the alleged violations are proven. A violation under
Rule 4.2 requires a showing that a lawyer who represents a party adverse to an organization has
communicated with “a person having a managerial responsibility on behalf of the organization,
and with any other person whose act or omission in connection with that matter may be imputed
to the organization for purposes of civil or criminal liability or whose statement may constitute
an admission on the part of the organization.” ABA Model Rule Prof. Conduct 4.2; Miss. Rule
Prof. Conduct 4.2. Here, State Farm is “the organization,” and plaintiffs’ counsel did not and has
not had any ex parte communication with anybody at State Farm.

For State Farm’s motion to succeed under Rule 4.2, State Farm must not only convince
this Court that the Rigsbys were agents of State Farm (despite being employed by Renfroe), but

it also must show that they had sufficient “managerial responsibility” to make them “officers” of
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State Farm. The Rigbsys were not “officers” authorized to speak on behalf of their own
company, much less State Farm. The Renfroe Code of Conduct, signed by the Rigsbys,
explicitly prohibits unauthorized communications by its employees: “RENFROE employees
should respond to inquiries about RENFROE, our clients and their customers only if given the
authority to do so. Media contact and public discussion concerning RENFROE, our clients and
their customers must be conducted only through authorized spokespersons.” See Renfroe Code
of Conduct, Attached hereto as Exhibit 12, The uncontested testimony is that the Rigsbys were
not “authorized spokesperson” who could bind Renfroe or its clients;

Q: Down at the next to last paragraph on the first page of the code of conduct,
did you understand that media contact and public discussion concerning Renfroe,
Renfroe's clients and their customers was only to be conducted through authorized
spokespersons?

A: Yes.

Q: Were you ever an authorized spokesperson for Renfroe or for any of

its customers or clients for media contact?

A: No.

Deposition of Cori Rigsby, January 23, 2007, p. 29-30, lines 14-24. (Attached hereto as Exhibit
13).

Another example of State Farm’s self-contradictory and self-serving positions is evident
in a recent filing by State Farm in the Eastern District of Louisiana:

Moreover, upon information and belief, Ms. [Lecky] King is neither a party to
the litigation nor an "officer" of State Farm. To the contrary, State Farm records
indicate that she is a Catastrophe Claim Team Manager who reports to a
Catastrophe Claims Section Manager, in stark contrast to the sort of high-level
employees that the term "officer" contemplates. See, e.g., In re Vioxx Prods.
Ligh. Litig., 439 F. Supp. 2d 640, 642 (E.D. La. 2006} (President of Human
Health for Canada, Latin, America, Japan, Australia, and New Zealand constituted
an "officer™); M.F. Bank Restoration Co. v. Elliot, Bray & Riley, Civ. No. 92-0049,
1994 WL 719731, at *8 (ED. Pa. Dec. 22, 1994) (quashing subpoenas served on
employees residing more than 100 miles from trial “[b]ecause none of these six
employees is represented to be an officer of [the party corporation]"); Archer
Daniels Midland Co. v. Aon Risk Servs., Inc. of Minn., 187 F.R.D. 578, 587 (D.
Minn, 1999) (recognizing distinction between "ordinary employees, and . . .
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directors, officers, and other high-level representatives" for purposes of
compelling appearance to testify).

Memorandum In Support of State Farm Fire & Casualty Company’s Motion to Quash Subpoena
Duces Tecum, p. 3 (Filed and Served July 16, 2007) (Attached hereto as Exhibit 14). Under
State Farm’s reasoning in the Louisiana case and this one, Lecky King (an employee of State
Farm who holds the title of “manager,” and who directed and oversaw Renfroe’s and the
Rigsbys’ involvement in adjusting State Farm claims) is not an “officer” of State Farm, but the
Rigsbys (who worked for Renfroe and under the direction of Lecky King with respect to State
Farm claims) are “officers™ of State Farm whose actions can be imputed to State Farm, and thus
fall under the purview of Rule 4.2.  State Farm’s inconsistent arguments must fail.

2. Any communications between Plaintiffs’ Counsel and the Rigsbys were
“authorized by law” and expressly allowed by Rule 4.2.

a. Any Alleged Communications Between Richard Scruggs and Renfroe
Employees Occurred in the Context of a Qui Tam Case and Were
“Authorized by Law.”

State Farm misconceives the context of Mr. Scruggs’ communications with the Rigsbys.
According to State Farm, one of State Farm’s employees or agents gave confidential information
to Mr. Scruggs and he kept it without any basis despite being in litigation against State Farm.
The truth is that two employees (the Rigsbys) of a different company (Renfroe) approached
Richard Scruggs to report gross violations of state and federal law. These Renfroe employees
sought assistance from Mr. Scruggs to protect their own legal interests and to stop ongoing fraud
and criminal activity perpetrated against the federal government, state governments, and private
citizens. See Declaration of Geoffrey Hazard, pp. 3-4. (Attached hereto as Exhibit 1)

The Rigsbys were not simply employees arbitrarily violating confidentiality provisions of

their employment contracts, as State Farm and Renfroe have argued in this case and in the case

10



Case 1:06-cv-01080-LTS-RHW  Document 347  Filed 08/10/2007 Page 12 of 40

against the Rigsbys in the Northern District of Alabama. Instead, the Rigsbys were and remain
genuine quf fam whistleblowers. At the time they first contacted him, Mr. Scruggs did not have
any cases against Renfroe and was not preparing to file any. In listening to the Rigsbys and
receiving the corroborative evidence they offered to him in the form of documents, Mr. Scruggs
was engaged in the very type of activity that the False Claims Act and other similar
whistleblower statutes contemplate, expect, and encourage.

While it may be true that attorneys cannot speak with certain officers of a corporation ex
parte generally, attorney communications with qui fam relators fall under the exception to the
rule. The case law interpreting Rule 4.2 (as well as other ethical rules) in the specific context of
qui fam litigation is not cited or mentioned in State Farm’s briefing. However, that case law,
which controls the issue before this Court, recognizes that conduct such as Mr. Scruggs® vis-a-vis
the Rigsbys is not improper, illegal, or unethical. The case law recognizes the need for and value
of such conduct in preventing fraud and criminal activity. For instance, in the case of U.S. v.
Teevan, 1990 U.S. Dist. LEXIS 20269 (Dist of Del 1990), the district court noted the lack of
conflict between Rule 4.2 and the False Claims Act:

The Government's position is, however, supported by an informal American Bar

Association Opinion. AB4 Comm. on Ethics and Professional Responsibility,

Informal Op. 1496 (1983). The ABA found that Rule 4.2 does not require an

investigator employed by a government agency to contact a company's lawyer

before commencing his investigation where the government agency is statutorily

authorized to conduct such an investigation.

Further support for the Government's position can be found in several criminal

cases. Where a law enforcement agency is statutorily charged to

investigate crimes, "a prosecutor is 'authorized by law' to employ legitimate

investigative techniques in conducting or supervising criminal investigations . . .

M US. v. Hammad, 858 F.2d 834, 839 (2d Cir. 1988). It would appear from the

court's discussion that pre-indictment ex parfe interviews, absent some

prosecutorial misconduct, would be considered a legitimate investigative
technique. Id. at 840; see also U.S. v. Buda, 718 F. Supp. 1094 (W.D.N.Y. 1989)

11
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The interests underlying Rule 4.2 are that unsuspecting parties should not be
tricked into giving their cases away by the opposing attorneys' "artfully crafted
questions." U.S. v. Kurzban, 703 F. Supp. 5, 8 (E.D.N.Y. 1989). In determining
whether an investigatory technique is "authorized by law," this interest
underlying Rule 4.2 should be weighed against the Government's interest in
investigating the alleged violations of law.

In this case, there is no assertion that the Government, in conducting the ex parte
interviews, engaged in any misconduct or trickery. Nor does it appear likely,
given the publicity of the investigation, that such trickery will occur in the future.
Those employees participating in the ex parfe interviews are not compelled to
attend or participate in the interviews and are not prohibited from bringing
counsel with them. The policy interests underlying Rule 4.2, therefore, do not
weight very heavily in this case. The Government's interest in investigating
the alleged violations of the False Claims Act, however, does weigh very
heavily. . . . in favor of allowing them to conduct ex parfe interviews.

For all of the factors mentioned above, the Court finds that the ex parte
interviews of Academy employees are "authorized by law" and are not
prohibited by Rule 4.2.

Id. at 9-13 (emphasis added).

As in the Teevan case, other courts have also held that the “no contact™ rule allows for
exceptions when “otherwise authorized by law.” See EEQC v. fllinois Dep't of Empl. Sec., 6 F.
Supp. 2d 784 (ND IL 1998): “The court notes that there is authority for the proposition that the
EEOC's investigation of a charge of discrimination falls within the exception to the no-contact
rule where contact is permitted if "otherwise authorized by law." (citing U.S. v. Teevan, 1990
U.S. Dist. LEXIS 20269, No. 90-503 LON, 1990 WL 599373, at *4 (D. Del. Sept. 28, 1990).™)

In another federal case addressing alleged improper communications with “represented
parties,” the presiding district court also held that Rule 4.2 authorizes contact that furthers a
government investigation, as is the case here:

Rule 4.2 does not prohibit all contact between attorneys and parties represented

by counsel. Rather, that rule specifically makes an exception for those contacts

which are "authorized by law." Pa. R. Profl Conduct 4.2. In fact, the Balter court

specifically held that the person-party distinction under the New Jersey no-contact

rule was irrelevant to its holding that the Government did not violate the rule
because "even if a criminal suspect were a ‘party’ within the meaning of the rule,

12
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pre-indictment investigation by prosecutors is precisely the type of contact

exempted from the Rule as 'authorized by law." 91 F.3d 436. . . . Balter makes

clear that pre-indictment non-custodial interrogations by Government agents

do not violate the no-contact rule because such contacts are authorized by

law,

With the exception of the Second Circuit, every other court of appeals that

has considered the issue has similarly held that the no-contact rule does not

prevent non-custodial pre-indictment communications . . .

United States v. Grass, 239 F. Supp. 2d 535, 541 (M.D.Pa.2003) (emphasis added). In the Grass
case, the district court not only noted the direct provision for contact “authorized by law” but
also noted the commentary to the ABA Model Rule, which directly discusses the permissibility
of lawyers who represent government entities contacting represented parties:

Moreover, such a reading is consistent with the intentions of the authors of the

original no-contact rule. The commentary to American Bar Association Model

Rule of Professional Responsibility 4.2 states the following: Communications

authorized by law also include constitutionally permissible investigative

activities of lawyers representing governmental entities, directly or through
investigative agents, prior to the commencement of criminal or civil enforcement
proceedings, when there is an applicable judicial precedent that either has found

the activity permissible under this Rule or has found this Rule inapplicable.

Id. at 542 (emphasis added).

State Farm’s motion runs counter to this substantial body of case law and commentary on
the propriety of communications with whistleblowers. If granted, State Farm’s motion would
effectively punish whistleblowers and any attorneys assisting them from doing exactly what the
False Claims Act and other similar statutes expect and require. Furthermore, any attempt by
State Farm to distinguish the above authorities on the basis that they relate only to the
government itself and its attorneys, but not relators (such as the Rigsbys) or private attorneys
working with relators (such as Mr. Scruggs), would also misconceive the congressionaly

sanctioned purpose of the False Claims Act and the nature of the whistleblowers’ (and their

attorneys’) role under the Act. Relators and attorneys who assist them (such as Mr, Scruggs) are

13
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not private litigants representing private interests, Instead they are agents of the government,

The government is the real party of interest and both relators and assisting attorneys are

considered private attorneys general for the government when they undertake qui tam litigation.
The Fifth Circuit Court of Appeals has repeatedly underscored these legal principles:

“Regardless of whether the government opts to control or intervene in a case, the
False Claims Act requires that actions ‘be brought in the name of the
Government.” 31 U.S.C. § 3730(b)(1). Thus. .. the United States is a real party
in interest even if it does not control the False Claims Act suit. See United States
ex rel. Milam v. University of Texas M.D. Anderson Cancer Center, 961 F.2d 46,
48-49 (4th Cir. 1992).

Searcy v Philips, 117 F3d 154, 41 (5" Cir. 1997). See also United States ex rel. St, John LaCorte
v. SmithKline, 1999 U.S. Dist. LEXIS 13036, * 16 (E.D. LA 1999). Citing the Fifth Circuit
Court of Appeals and the Searcy decision, other courts around the country also have held that
relators act as agents of the government and are “clothed in the government’s standing™:

While Riley is an intriguing opinion, every other court that has considered
challenges to a relator's standing under the FCA has rejected similar arguments.
Many courts have held that because the relator is authorized by the FCA to act as
the government's representative or agent, he or she is in effect clothed with the
government's indisputable standing as the real party in interest. See Searcy v.
Philips Electronic North America Corp., 117 F.3d 154, 157 (5th Cir. 1997);
United States ex rel, Berge v. Board of Trustees, 104 F.3d 1453, 1457 (4ih Cir.
1997); United States ex rel. Hall v. Tribal Development Corp., 49 F.3d 1208 (7th
Cir.1995); United States ex rel. Taxpayers Against Fraud v. General Electric Co.,
41 F.3d 1032 (6th Cir.1954); United States ex rel. El Aminv. George Washington
University, 26 F. Supp. 2d 162, 166 (D.D.C. 1998); United States ex rel. Givier v.
Smith, 775 F. Supp. 172 (E.D.Pa.1991); United States ex rel. Truong v. Northrop
Corp., 728 F. Supp. 615, 619 (C.D.Cal.1989).

United States ex rel. Gublo v. Novacare, Inc., 62 F. Supp. 2d 347, 351-352 (D. Mass 1999).

In the case of United States v. Fiske, 968 F. Supp. 1347 (E.D. Ark 1997), the district
court underscored the fact that real interest in a qui tam case lies with the government and not the
relator. Accordingly, the court in Fiske held that the povernment can dismiss a qui fam case

without the relator’s consent:
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