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SQUTHERN DISTAICT OF MISSISSIEPI
‘ FILED
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPP{ 0CT 23 2008
SOUTHERN DIVISION

J. T. NOBLIN, CLERK
BY, DEPUTY

THOMAS C. and PAMELA McINTOSH PLAINTIFFS

v crviL action vo.: |QUCY (090 L9 W

STATE FARM FIRE & CASUALTY COMPANY and :
FORENSIC ANALYSIS & ENGINEERING CORPORATION DEFENDANTS

COMPLAINT
JURY TRIAL REQUESTED

COMENOW, Thomas C. and Pamela Mclntosh and (“Plaintiffs ), by and through counsel,
and file this Complaint against Defendants State Farm Fire & Casualty Company (“State Farm”),
Forensic Analysis & Engineering Corporation (“Forensic™), and allege as follows:

I.
PARTIES

1. At all times material herein, Plaintiffs were adult resident citizens of Harrison
County, Mississippi, residing at 2558 South Shore Drive, Biloxi, Mississippi 39532.

2, Defendant State Farm Fire and Casualty Company is a corporation organized and
existing under the laws of the State of Illinois, with its principal office and place of business located
at One State Farm Plaza, Bloomington, Illinois, 71701-0001, and which may be served with process
by service on its agent for service of process, Mr. William E. Penna, 1080 River Qaks Drive, Suite
B-100, Flowood, Mississippi 39232-7644 or on the Mississippi Insurance Commissioner, P.O. Box
79, Jackson, Mississippi, 39205-0079, pursuant to Miss. Code Ann. § 83-21-1.

3. Defendant Forensic Analysis & Engineering Corporation is a corporation organized

and existing under the laws of the state of North Carolina, with its principal office and place of
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business located at 3401 Atlantic Ave, Suite 101, Raleigh, North Carolina 27604, and which may
be served with process by service on its agent for service of process in the State of Mississippi. In

the alternative, Forensic may be served with process via United States certified mail pursuant to Fed.

R.Civ.P. 4
II.
SUBJECT MATTER AND PERSONAL JURISDICTION
4. This Court has jurisdiction over the subject matter and Defendants in this case

pursuant to 28 U.S.C. § 1332 because there is complete diversity of citizenship between Plaintiffs
and Defendants State Farm and Forensic and the amount in controversy exceeds $75,000.00.

IIL.
VENUE

5. Venue in this cause is proper in this Court pursuant to 28 U.S.C. § 1391, because this
suif respects real and personal property located exclusively in Harrison County, Mississippi and the
conduct, acts and/or omissions upon which this cause of action is based occurred in substantial part
in Harrison County, Mississippi, which is completely within the United States District Court for the
Southern District of Mississippi, Southern Division.

Iv.
FACTS

6. Plaintiffs resided at 2558 South Shore Drive, Biloxi, MS at all relevant times herein.
7. Plaintiffs purchased from State Farm a standard “Homeowner’s Policy” FP-7955
(“subject policy™), naming them as the insureds. The subject policy insured: the dwelling at 2558
South Shore Drive, (“insured residence™) for $619,600; the dwelling extension up to $61,960; the

personal property therein for $464,700; and loss of use for actual loss sustained. The subject policy
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was in effect on August 29, 2005. A representative copy of the subject policy is attached hereto as
Exhibit “A.”

8.  The State Farm policy expressly states on its cover: “Homeowners Policy This is one
of the broadest forms available today and provides you with outstanding value for your insurance
dollars.” State Farm knew that Plaintiff, like many other residents on the Mississippi Gulf Coast,
purchased the policy for protection from accidental direct physical loss from hurricanes.

9. The subject policy provides “all risk” coverage for all “accidental direct physical loss”
to Plaintiffs’ “Dwelling” and “Dwelling Extension™ unless the proximate and efficient cause of the
loss is one that is expressly excluded by the policy, stating as follows:

SECTION I-LOSSES INSURED

COVERAGE A - DWELLING

We insure for accidental direct physical loss to the property described
in Coverage A, except as provided in SECTION I - LOSSES NOT
INSURED.

10.  This broad “all risk” coverage includes coverage for foss proximately and efficiently
caused by hurricane wind as well as for objects driven by the hurricane wind.

11.  The subject policy also provides coverage for “accidental direct physical loss™ to
Plaintiffs’ “Personal Property” proximately and efficiently caused by hurricane wind, stating as
follows:

COVERAGE B - PERSONAL PROPERTY
We insure for accidental direct physical loss to property described in

Coverage B caused by the following perils, except as provided in
SECTION I - LOSSES NOT INSURED:
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2. Windstorm or hail. This peril does not include loss to
property contained in a building caused by rain, snow, sleet,
sand or dust. This limitation does not apply when the direct
force of wind or hail damages the building causing an opening
in a roof or wall and the rain, snow, sleet, sand or dust enters
through this opening.

12.  Inthe late 1990's, State Farm informed the Plaintiffs that a mandatory modification
of the policy raising the deductible for hurricane-caused losses was being imposed. State Farm
subjected Plaintiffs and other policyholders to more risk of loss from hurricanes through the
*“Hurricane Deductible Endorsement” (“Hurricane Deductible™), or, in the alternative, charged him
an increased premium to ensure insurance coverage for any and all damage to his insured dwelling
and other property caused by a hurricane.

13.  During the time Plaintiffs’ policy was in effect, State Farm requested and received
premium rate increases and/or retained risk (deductible} increases for Plaintiffs’ policy from the
Mississippi Department of Insurance. Said increases were justified by State Farm by the hurricane
risks associated with Coastal properties. Defendant utilized hurricane-specific experience ratings
and computer model projections of hurricane losses to corroborate its demands for such rate
increases.

14.  For such coverage, Plaintiffs agreed and paid State Farm an annual premium of
$6,611. Plaintiffs also agreed to pay a $500 deductible to ensure insurance coverage for any and
all damage to the insured residence caused by a hurricane, including ail damage proximately and
efficiently caused by hurricane wind.

15.  Plaintiffs, whose residence was near on the Gulf of Mexico, purchased the subject

policy from State Farm for one of the primary purposes of insuring against any property damage that
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could proximately and efficiently result from hurricanes impacting the Mississippi Gulf Coast from
the Gulf of Mexico.

16. On August 29, 2005, within the subject policy period, the insured “Dwelling” and
the “Personal Property” therein were significant damaged by Hurricane Katrina, a Category (4)
Hurricane with wind gusts in excess of 140 miles per hour. The area where the insured property was
located also sustained tornadoes, microbursts, mesocyclones, and other convective activity. These
events caused an “accidental direct physical loss” covered under the subject policy.

17.  The “accidental direct physical loss” sustained by Plaintiffs to the insured property
was proximately and efficiently caused by hurricane wind, tornadoes, microbursts, mesocyclones,
and/or convective activity and occurred in the absence and/or independent of water, thereby
triggering full coverage for all Plaintiffs’ hurricane losses.

18. Hurricane Katrina’s devastating and catastrophic hurricane winds, tornadoes,
microbursts, and mesocyclones occurred 4-6 hours before the peak hurricane storm surge, and
significantly damaged Plaintiffs’ property prior to the arrival of storm surge from Hurricane
Katrina.

19.  Almostimmediately thereafter, and in accordance with the subject policy provisions,
Plaintiffs notified State Farm of the covered loss and performed all obligations imposed on them by
the policy.

20.  However, State Farm failed to fairly, adequately, and sufficiently investigate and
adjust Plaintiffs’ claims for hurricane damage caused by Hurricane Katrina.

21.  Instead, State Farm embarked on a calculated course of conduct designed to deny

the Plaintiffs’ ¢laims.
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22. On September 13, 2005, State Farm promulgated a so-called “Wind Water Claim
Handling Protocol” for Katrina claims like Plaintiffs on the Mississippi Gulf Coast. In this
document, State Farm directed its claims personnel and adjusters that “Where wind acts concurrently
with flooding to cause damage to the insured property, coverage only exists under flood coverage,
if available.”

23. On September 28, 2005, after an alleged inspection of the insured property and a
conversation with Plaintiffs, State Farm sent an unsigned letter to Plaintiffs wherein it acknowledged
that: “The damage to your property may have been caused .by wind and water. We are continuing
~ to investigate that portion of your loss caused by wind”. (See Exhibit “B” to Complaint). State Farm
then estimated the “portion of [Plaintiffs] loss clearly caused by wind in the amount of $36,228.37"
and enclosed a check for that amount.

24, However in the same letter, State Farm, despite its acknowledgment that Plaintiffs’
insured residence was damaged by wind and that it had not yet completed its investigation or
determined how much damage was caused by wind, arbitrarily and without a legitimate or arguable
reason in fact or law denied the remainder of Plaintiffs’ claim for hurricane damage under the policy,
stating as follows: “Based on the site visit and other facts, our investigation showed that some of
your property was damaged as a result of storm surge, wave wash and flood. Unfortunately, that
damage to your property is not covered under the policy identified above.”

25.  On October 4, 2005, a week after first denying Plaintiffs’ claim under the
homeowners policy, State Farm retained Forensic to provide an engineering investigation and
evaluation of the reported damage to Plaintiffs’ home. In response Forensic performed a field

investigation on October 7, 2005. The stated purpose of that investigation was “to determine if

-6-
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the damage to the front wall of the residence was caused by wind, flood water or a combination
of both.” See October 12, 2005 Forensic report to State Farm, Attached hereto as Exhibit “C.”

26.  Inthe CONCLUSIONS section of that report Forensic stated:

. The roof, door, carport, and window damage was caused by wind and
wind driven debris.

. It is FAEC’s (Forensic’s) opinion that the interior damage of the structure
is primarily the result of the failure of the windows, walls and doors due to
wind.

27. The October 12, 2005 Forensic report was signed by Robert K. Kochan and
“Brian Ford” a “Senior Principal Structural Engineer.” (Emphasis added.)

28.  However, State Farm did not approve of this Engineering Report because it |
directly contradicted both: (1) its corporate policy of denying all claims like Plaintiffs’, as
exemplified by State Farm’s September 13, 2005 “Wind Water Protocol”; and (2) its arbitrary,
incomplete, and erroneous September 28, 2005 denial letter which falsely asserted that all
Plaintiffs’ damage, save $36, 288.77, was caused by storm surge. State Farm also did not
approve the October 12, 2005 Engincering Report because it implicated full coverage under the
Plaintiffs’ homeowners policy, which State Farm was financially responsible.

29. Despite the conclusions in the October 12, 2005 engineering report that hurricane
wind, which is covered under the State Farm homeowners policy, caused Plaintiffs’ damages,
State Farm refused to pay Plaintiffs for their damages under the homeowners’ policy. Instead,
State Farm and its employees and agents acting within the scope of their employment and

consistent with State Farm’s fraudulent Katrina claims handling practices, undertook a

fraudulent, illegal, tortious, and unethical course of conduct to conceal the favorable conclusions
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of the October 12 engineering report from the Plaintiffs and to defraud them out of money they
were entitled to under their homeowners policy.

30.  Shortly after State Farm received the October 12 report, Lecky King, the “Team
Manager” for State Farm’s Mississippi Gulf Coast Catastrophe Office, ordered her assistant Lisa
Wachter to coerce Forensic into changing the conclusions in October 12 report to conclude that
the Plaintiffs’ damage was caused by “flood”, which State Farm contends is not covered under
the Plaintiffs’ homeowners’ policy. In fact, King ordered Wachter to tell Forensic that State
Farm would not pay its bill for services until Forensic’s report on Plaintiffs property was
changed.

31. This October 12 repért later appeared within State Farm’s own files with a “sticky”
note affixed to the first page, the note saying “Put in Wind file-DO NOT Pay Bill DO NOT
discuss.” (Emphasis in original). See Exhibit “C.” Upon information and belief, this statement
was written by Lecky King.

32. A mere eight days after the original Forensic report, on October 20, 2005,
Forensic issued a second report on the Plaintiffs’ home. The report was issued to the same
representative of State Farm who had received the initial report. See Exhibit “D,” October 20,
2005 Forensic report to State Farm.

33.  The report noted the date of the initial assignment, October 4, 2005 and noted an
alleged new field investigation of October 18, 2005 but said nothing about the prior report or

prior field investigation. In addition, this report falsely stated that the Mr. McIntosh was present

during this alleged second inspection.
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34. The October 20, 2005 report contained CONCLUSIONS as well, this time stating,

inter alia:
. ... Damage to the second story floor and first floor ceilings was
predominantly caused by wind and intruding rainwater.
. The damage to the first floor walls and floors appears to be
predominately caused by rising water from the storm surge and
waves.

35.  The October 20, 2005 Forensic report was signed by “John B. Kelly” a “Principal
Structural Engineer” and “Robert K. Kochan™ a “Principal Technical Consultant.”

36. OnOctober 30, 2003, State Farm, relying on the October 20, 2005 report, again denied
Plaintiffs’ claim under the subject policy, claiming that all of Plaintiffs’ damages other than the
$36,228.37 it previously paid “was a result of flood, surface water, waves and/or tidal water”.

37. State Farm only paid Plaintiffs $36,228.37 for their damage to their structure and
contents despite their losses of full policy limits of over one million dollars. Moreover, State Farm
only paid Plaintiffs $6,073.00 for additional living expenses and $750 for rental loss despite the fact
that Plaintiffs’ losses in this regard were substantially more.

38. Atno time have the Plaintiffs been informed by State Farm that there were two different
engineering reports analyzing their claim with each report bearing different dates, signatures and
conclusions. In fact, State Farm never even provided Plaintiffs a copy of the October 20 report until
Mr. McIntosh asked for a copy. Months after their second denial on October 30, Mr. McIntosh
asked State Farm for a copy of the October 20 report. State Farm first told Mr. McIntosh that it was

not complete and was never finished. State Farm later told Mclntosh that they “found” the October

20 report and sent that report, but only that report, to Plaintiffs.
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39.  However, State Farm was aware of the fact that there were two different engineering
reports from Forensic on October 20, 2005 because State Farm commissioned Forensic to do the
second report.

40,  State Farm was again made aware of the existence of the October 12 report by ABC
news on August 15, 2006. On that date, ABC’s Brian Ross interviewed State Farm attorney Wayne
Drinkwater and presented him with the first page of the original October 12 report. This is also
evidenced by State Farm’s own statement on their website responding to the ABC 20/20 episode,
which aired on August 25, 2006. In the statement, State Farm admits that “ABC’s Brian Ross shared
documents... with attorney Wayne Drinkwater, who represents State Farm in Mississippi.” Mr,
Drinkwater claimed in the interview to know nothing about the October 12 report.

41. However, on August 17, 2006, State Farm lawyer Tamara Rennick called Mr.
Mcintosh to allegedly inquire about his claim, this despite the fact that State Farm had shown
absolutely no interest in Plaintiffs or their claim since the date of their denial. During this
conversation, Mr. McIntosh informed Ms. Rennick that the Mississippi Attorney General had
informed him that there were two different engineering reports to State Farm regarding his property.
Ms. Rennick, despite State Farm’s prior knowledge, failed to mention or provide anything abouttwo
engineering reports to Mr. McIntosh. Instead, she requested that Mr. Mclntosh meet with a lawyer
retained by State Farm, Peter Barrett of the Butler, Snow, O’Mara, Stevens & Cannada law firm,
Her subsequent email to Mr. McIntosh confirming his agreement to meet with Mr. Barrett falsely
and misleadingly noted that the transmission was an “ATTORNEY CLIENT
COMMUNICATION/ATTORNEY WORK PRODUCT,” although neither Mr. Barrett nor Ms.

Rennick were Plaintiffs’ lawyers and did not represent Plaintiffs in any manner whatsoever.

-10-
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42.  On August 18, 2006, Mr. McIntosh received a call from Peter Barrett who requested
that Mr. McIntosh meet with him “as soon as possible.” Mr. McIntosh agreed to meet with Mr.
Barrett on the following Monday, August 21, 2006,

43, On August 21, 2006, two lawyers from the Butler Snow law firm, J. Kennedy Turner,
11T and Peter H. Barrett, met with Mr. McIntosh. Mr. Barrett asked Mr. McIntosh many questions
about whether or not he was satisfied with the way in which State Farm had settled his claims. After
that Mr. Barrett told Mr. McIntosh that he was going to give him some “confidential” information
that he preferred to remain confidential but Mr. Mclntosh could do whatever he wanted with said
information. Barrett then explained that there were individuals within State Farm that had “stolen”
documents and that one of the stolen documents related to the McIntosh’s claim.

44,  Mr. Mclntosh again relayed to the State Farm representatives that the Attorney
General’s office had told Mr. McIntosh of the existence of two different engineering reports. Mr.
Barrett revealed that there were two reports, but produced to Mr. McIntosh only two versions of the
October 20™ report. Mr. Barrett then falsely and fraudulently represented to Mr. McIntosh that State
Farm was trying to “go paperless” and that one was the “file copy™ and the other was the scanned
image of the “file copy.” After reviewing those reports with Mr. Mclntosh, Mr. Barrett also
mentioned to Mr. McIntosh that he may hear something about or there would be some discussion
of a “post-it note” but that post-it notes can be moved or stuck to anything and sometimes don’t
mean what they say. Mr. Barrett was clearly aware of the “post-it note” found on the October 12
Forensic report which stated “Put in Wind file - DO NOT Pay Bill DO NOT discuss.” He did not,
however, reveal the content of that “post-it note” to Mr. McIntosh nor did he reveal the existence of

the October 12 Forensic report.

-11-
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45.  Mr. Barrett, still without advising Mr. McIntosh of the October 12 report or providing
him a copy, then attempted to have Mr. McIntosh sign a statement Mr. Barrett prepared which stated
that Mr. Mclntosh was satisfied with State Farm’s settlement of his claim. Mr. McIntosh advised
Mr, Barrett that the statement incorrectly stated that Mr. Mclntosh was “happy” with his settlement.
Mr. Mclntosh advised Mr. Barrett, based on the information he had at the time, that he was only
“satisfied” with the handling of his claim. Mr. Barrett allowed the statement to be changed
accordingly. Mr. McIntosh, without the benefit of the October 12 report, signed the document along
with Mr. Barrett and Mr. Turner. Mr. McIntosh only signed the statement out of fear that if he did
not cooperate his insurability would be jeopardized. See Exhibit “E”.

46.  Mr. McIntosh fully relied upon the representations made by the State Farm lawyers
that Forensic did not produce more than one engineering report, the October 20 report, and that the
conclusions were the same in both reports.

47. State Farm then sent ABC a copy of this false and fraudulently induced “statement™
in an attempt to get ABC not to publish or air on television the story it was doing on State Farm’s
handling of the Plaintiffs’ and others’ Katrina claims. ABC, based on the fact State Farm had failed
to provide Plaintiffs a copy of the October 12 report prior to obtaining the statement, refused to alter
the story or show Mr. Mclntosh’s alleged “statement” on the 20/20 episode.

48. State Farm then falsely and fraudulently posted the fraudulently induced statement
on its website in response to the ABC 20/20 episode on the matter, falsely and fraudulently
representing that the ABC episode was inaccurate and that Plaintiffs were satisfied with their

adjustment. These misrepresentations were made despite the fact that State Farm had still not

-12-
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advised Plaintiffs of the October 12 report or provide them with a copy. Upon information and
belief, are false representations about Plaintiffs’ statement are still on State Farm’s website.

49,  Afterthe August 21,2006 meeting between State Farm’s lawyersand Mr. McIntosh,
State Farm was again made aware of the fact that there was an October 12" report from Forensic
when, on August 25, 2006, ABC producer Joe Rhee provided said report to them before the airing
of the 20/20 program that night.

50.  Ewven after that, on August 31, 2006, Terry Blaylock, State Farm’s Claims Section
Manager and the top State Farm claims official in Mississippi, called Mr. McIntosh for the alleged
purpose of inquiring about his claim. Inthat conversation, Mr. Blaylock failed to reveal that there
were two separate reports from Forensic with separate conclusions in each. Rather, he simply noted
that there were two reports and told Mr, Mclntosh that State Farm was performing an investigation,
the result of which State Farm would share with Mr. McIntosh once the investigation was complete.
In this conversation, he also asked Mr. McIntosh if he wanted his claim reviewed and noted that
additional monies could be available to the McIntoshes as a result of that process. Mr. McIntosh
related that he needed to understand the two engineering reports. In response to that inquiry Mr.
Blalock did not address the issue of the two reports but simply noted to Mr. Mcintosh that the results
of the investigation would be made available to him. Mr. Blalock told Mr. Mclntosh he would get
back to him within a week. To date, neither Blalock nor any other State Farm representative has
revealed any additional information to Mr. Mclntosh about the two Forensic reports.

51. It was only after Mr. McIntosh executed his statement (Exhibit “E”) that he
understood that there was an October 12" report with different conclusions from the October 20"

report. Mr. McIntosh discovered this through his own efforts and not from any of his conversations

-13-
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or contacts with State Farm representatives. To this day, State Farm has not informed the Plaintiffs
that there were two engineering reports with different conclusions. To this day, State Farm has even
represented to the public at large that the Plaintiffs are “satisfied with its payment and the way the
claims were handled by State Farm.”
COUNT ONE
NEGLIGENCE AND/OR GROSS NEGLIGENCE OF STATE FARM

52.  Plaintiffs hereby incorporate and adopt by reference each and every allegation set

forth in the preceding paragraphs in this Complaint.
| 53. State Farm had a duty under Mississippi law and pursuant to the policy of insurance

itissued, to fully, fairly, adequately and correctly investigate and adjust Plaintiffs’ loss and claim for
hurricane damages.

54.  State Farm breached that duty in the following non-exclusive particulars:

(1) by denying Plaintiffs’ loss without conducting a complete, adequate, full, and
fair investigation and adjustment of Plaintiffs’ claim for damage under the
policy;

(2) by denying Plaintiffs’ claims without knowing what caused the loss or
undertaking an appropriate effort to find out;

(3) by failing to pay Plaintiffs for their hurricane loss;

(4) by failing to accept Forensic’s October 12, 2005 report simply because it
found that the cause of the loss was covered loss under the State Farm

policy;

-14-
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(5) by failing to pay Forensic for its October 12, 2005 report until Forensic
issued a second report offering the opinion that the cause of the loss was
not a covered loss under the State Farm policy;

(6) by failing to inform Plaintiffs of the existence of the October 12, 2005
Forensic report at any time prior to or after the resolution of Plaintiffs’
claims;

(7) by actively misleading Plaintiffs regarding the existence October 12, 2005
Forensic report and not revealing its existence despite prior knowledge of
it;

{8) by arbitrarily denying Plaintiffs’ loss under the anti-concurrent cause
clause and its “wind water protocol;”

(9) by denying Plaintiffs claim for hurricane losses even though such losses
were covered under the policy issued by State Farm.

55. Such conduct as alleged above constitutes negligence, gross negligence, and/or
reckless disregard for Plaintiffs’ rights as a State Farm insured.

56. State Farm’s negligent, grossly negligent, and/or reckless adjustment proximately
caused Plaintiffs economic and non-economic damages.

COUNT TWO
BREACH OF CONTRACT AGAINST STATE FARM

57.  Plaintiffs hereby incorporate and adopt by reference each and every allegation set
forth in preceding paragraphs of this Complaint.
58. Plaintiffs entered into an insurance contract with State Farm in which they contracted

for, purchased, and were entitled to receive full insurance coverage under the subject policy for all

-15-
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“accidental direct physical loss” to the insured dwelling, dwelling extension, contents of dwelling

and loss of use,

59.  Plaintiffs’ insured property was significantly damaged by Hurricane Katrina. The

overwhelming meteorological and physical evidence at the scene established that insured property

was proximately and efficiently damaged by hurricane wind, and other convective activity prior to

the arrival of any storm surge associated with Hurricane Katrina.

60. State Farm breached the subject policy, in the following non-exclusive particulars:

(M

@

€)

*

&)

(6)

by denying Plaintiffs’ loss without conducting a complete, adequate, full,
and fair investigation and adjustment of Plaintiffs’ claim for damage under
the policy;

by denying Plaintiffs’ claims without knowing what caused the loss or
undertaking an appropriate effort to find out;

by failing to pay Plaintiffs for their hurricane loss;

by failing to accept Forensic’s October 12, 2005 report simply because it
found that the cause of the loss was covered loss under the State Farm
policy;

by failing to pay Forensic for its October 12, 2005 report until Forensic
issued a second report offering the opinion that the cause of the loss was
not a covered loss under the State Farm policy;

by failing to inform Plaintiffs of the existence of the October 12, 2005
Forensic report at any time prior to or after the resolution of Plaintiffs’

claims;

-16-
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)] by actively misleading Plaintiffs regarding the existence October 12, 2005
Forensic report and not revealing its existence;

(8) by arbitrarily denying Plaintiffs’ loss under the anti-concurrent cause
clause and its “wind water protocol;”

(9) by denying Plaintiffs’ claim for hurricane losses even though such losses
were covered under the policy issued by State Farm.

COUNT THREE
BAD FAITH BREACH OF CONTRACT

61,  Plaintiffs hereby incorporate and adopt by reference each and every allegation set
forth in the preceding paragraphs of this Complaint.

62.  State Farm’s actions as set forth above constitute the independent tort of bad faith
refusal to pay an insurance claim in that Defendant State Farm denied a timely-reported and
covered insurance claim without legitimate or arguable reason for doing so. Specifically, all
losses for which Hurricane Katrina was the efficient proximate cause were covered under the
State Farm policy of the Plaintiffs, and full coverage was owing under Mississippi law. State
Farm was fully aware of Mississippi law as it pertained to hurricane-related property damage and
disregarded it nonetheless.

63.  In denying Plaintiffs’ claim Defendant State Farm relied on confusing and/or
intentionally ambiguous policy exclusions in order to defeat the reasonable expectations of the
Plaintiffs that their property would be covered by insurance for damages caused by a hurricane.

64.  Defendant State Farm, after receiving a report from an engineering firm retained
to inspect properties damaged by Hurricane Katrina, refused to accept the report when it

demonstrated that coverage was available to Plaintiffs under their State Farm insurance policy.
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65. Upon information and belief, Defendant State Farm ordered Defendant Forensic
to prepare a second report that reached the conclusion that Plaintiffs’ loss was excluded because
the damages to Plaintiffs’ property were caused by storm surge, and waves and not by the effect
of wind.

66.  Upon receipt of the second engineering report prepared (October 20, 2005) by
Defendant Forensic, Defendant State Farm issued a denial of Plaintiffs’ claim.

67. Defendant State Farm’s denial of Plaintiffs’ claim was issued notwithstanding the
fact that Defendant State Farm knew that the subject loss was caused by the force of hurricane
winds, as set forth in the October 12 report prepared by Defendant Forensic. Defendant State
Farm ignored the conclusions of the October 12 report because said conclusions supported the
fact that coverage existed under the terms of Plaintiffs’ State Farm policy.

68.  Only upon receipt of the fraudulent October 20, 2005 report from Defendant
Forensic, which provided a basis for denial of the claim, did Defendant State Farm make a final
coverage decision on Plaintiffs’ claim. Defendant State Farm’s actions show that it believes that
it should be able to pick and choose which proof it relies upon in evaluating the validity of a
claim. Defendant State Farm will only accept reports from engineeﬁng firms that support a
denial of coverage. Such actions were in bad faith and are actionable under Mississippi law.

69. At all material times, Defendant State Farm owed to Plaintiffs as policyholders,
claimants and insureds under the Policy, non-delegable, express and implied duties, to at all
times and in all things, act in good faith and with fair dealing toward the insured. Along with the
implied duty of good faith and fair dealing, Defendant State Farm owed at all times a duty to: (1)
meet the reasonable expectations of the Plaintiffs as State Farm policyholders; (2) investigate the

claim with the interest of the insureds in mind and keeping the insureds informed every step of
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