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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
SOUTHERN DIVISION

THOMAS C. and PAMELA McINTOSH PLAINTIFFS
Vs. CIVIL ACTION NO.: 1:06-CV-1080-LTS-RHW

STATE FARM FIRE & CASUALTY COMPANY,
FORENSIC ANALYSIS & ENGINEERING CORPORATION,
and E.A. RENFROE & COMPANY, INC. DEFENDANTS

NOTICE OF MOTION AND MOTION OF NON-PARTIES RICHARD F.
SCRUGGS AND ZACHARY SCRUGGS FOR STAY OF MAGISTRATE’S
ORDER PENDING OBJECTIONS

Non-party attorneys Richard F. Scruggs and Zachary Scruggs hereby move for an order
from United States Magistrate Judge Robert H. Walker staying his December 11, 2007 Order
denying the motion to quash deposition notices and document requests and the motion for
protective order filed by plaintiffs Thomas C. and Pamela Mclntosh on September 11, 2007."
Doc. 911. The Scruggses bring this motion for a stay in order to preserve their right to have a
District Judge review the order under Federal Rule of Civil Procedure 72(a) and Local Rule
72.1(A). Specifically, the Scruggses request a stay of Magistrate Walker’s December 11, 2007
order pending the resolution of their objections to the order filed on this date and the resolution
of objections filed on December 21, 2007 by the MclIntoshes and objections filed today by non-

parties Kerri and Cori Rigsby.’

! Filed herewith is a Motion to Intervene for the limited purpose of filing these objections and
requesting a stay of the December 11, 2007 order.

? Magistrate Walker’s December 11, 2007 order does not appear on its face to require any
immediate action on the part of the Scruggses. Specifically, the order does not require the
immediate production of any documents. Moreover, as the Scruggses argue in their objections,
neither State Farm nor Renfroe has served a proper document subpoena on either of the
Scruggses. Nonetheless, the Scruggses bring this stay motion out of an abundance of caution.
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A stay is warranted here for two reasons. First, the objections filed by the Scruggses, the
Mcintoshes, and the Rigsbys “present a substantial case on the merits [involving] a serious legal
question.” Ruiz v. Estelle, 650 F.2d 555, 565-66 (5th Cir. Unit A June 1981) (per curiam).

As detailed in the Scruggses’ objections, Magistrate Walker’s order would require the
Scruggses to reveal privileged communications between themselves and their clients the Rigsbys
to defendants State Farm and Renfroe. Furthermore, at all relevant times, the Scruggses were
opposing counsel to State Farm and Renfroe in this, and other, actions. Yet the order failed to
find that State Farm and Renfroe have met the stringent requirements of the Shelton test, which
governs when a party can take the deposition of opposing counsel. Indeed, the order does not
even discuss the Shelton test. The order also fails to conduct the required balancing of the
benefits and burdens of the depositions State Farm and Renfroe demand. Rather, the order
assesses only the benefits to State Farm and Renfroe without weighing the burden to the
Scruggses, who are not parties to this case and are now no longer counsel. In addition, the order
fails to address blatant procedural defects in defendants’ document requests and similarly fails to
address the fact that State Farm’s document demands, even if they were procedurally proper, are
wildly overbroad and burdensome. Finally, the topics on which State Farm seeks to depose the
Scruggses overlap with the issues in a criminal contempt case currently pending against Richard
Scruggs and the Scruggs Law Firm in the United States District Court for the Northern District
of Alabama. The Scruggs have therefore requested that, in the even that the District Judge does
not reverse the December 11, 2007 order in its entirety, any deposition or document production
be stayed pending the outcome of the contempt case.

Second, “the balance of equities weighs heavily in favor of granting the stay.” Ruiz, 650
at 565-66. Absent a stay, the Scruggses are likely to be irreparably injured. They may be
required to disclose communications and documents covered by the attorney-client privilege, the
work-product doctrine, and the joint-prosecution privilege applicable to qui tam actions. Once
these communications or documents are disclosed, there will be no recourse for the Scruggses,
the Mclntoshes, the Rigsbys, or any other holder of the privileges that are threatened by the

December 11, 2007 order. Furthermore, the Scruggses may be required to testify on topics
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directly related to the pending criminal contempt proceeding, which testimony threatens their
constitutional rights in the criminal case. Once required to testify on these topics, the Scruggses
will have no recourse in the event that the District Judge reverses the December 11, 2007 order.
In addition, while the December 11, 2007 order does not require the production of any
documents, and a proper subpoena duces tecum has never been served on either of the
Scruggses, the Scruggses will be irreparably injured if they are required to comply with the
massively overbroad and unduly burdensome document requests served by State Farm.

On the other hand, compared to the significant privilege issues and constitutional rights at
stake, the harm to State Farm and Renfroe of a stay is insubstantial. The topics on which State
Farm and Renfroe sought to examine the Scruggses are peripheral, and neither State Farm nor
Renfroe ever demonstrated that the Scruggses are the only sources of the information State Farm
and Renfroe purport to seek. Indeed, State Farm and Renfroe acknowledged that, for the almost
all of the information they seek from the Scruggses, the same information is available from Cori
and Kerri Rigsby, whom State Farm and Renfroe have each deposed on multiple occasions. The
fact that neither State Farm nor Renfroe has gotten around to serving a proper document
subpoena demonstrates the insignificance of the information State Farm and Renfroe claim to
need. Furthermore, any stay is likely to be short; the District Judge may well resolve the
objections to the December 11, 2007 order before January 15, 2008, the date on which State
Farm unilaterally noticed the Scruggses depositions.

For the foregoing reasons, non-parties Richard F. Scruggs and Zachary Scruggs
respectfully request that United States Magistrate Judge Robert H. Walker stay his December 11,
2007 order pending the resolution by the District Judge of the objections thereto filed by

plaintiffs, the Scruggses, and non-parties Cori and Kerri Rigsby.
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Dated: December 27, 2007

/s/ John W. Keker

John W. Keker (Pro Hac Vice)
Brook Dooley (Pro Hac Vice)
Travis LeBlanc (Pro Hac Vice)

KEKER & VAN NEST, LLP
710 Sansome Street

San Francisco, California 94111
Tel: (415) 391-5400

Fax: (415) 397-7188

Email: jkeker@kvn.com

Email: bdooley@kvn.com
Email: tleblanc@kvn.com

/sl Christopher T. Robertson
Christopher T. Robertson

THE SCRUGGS LAW FIRM, P.A.

P.O. Box. 1136

Oxford, Mississippi 38655

Tel: (662) 281-1212

Fax: (662) 281-1312

Email: chrisrobertson@scruggsfirm.com

Counsel for Richard Scruggs and Zachary
Scruaas
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CERTIFICATE OF SERVICE

| hereby certify that on ™ day of December, 2007, | electronically filed the foregoing
with the Clerk of the Court using the ECF system which sent notification of such filing to the
following counsel of record:

H. Benjamin Mullen, Esg.
John A. Banahan, Esq.
Matthew E. Perkins, Esq.
Bryan, Nelson, Schroeder,
Castigliola & Banahan, PLLC
Post Office Drawer 1529
Pascagoula, MS 39568-1529
E-mail: benl@bnsch.com
E-mail: john@bnscb.com
Email: perkins@bnsch.com

Larry G. Canada, Esqg.

Kathryn Breard Platt, Esg.

Galloway, Johnson, Tompkins, Burr & Smith
701 Poydras Street, Suite 4040

New Orleans, LA 70139

E-mail: lcanada@qjtbs.com

Email: kbreard@gjtbs.com

Dan W. Webb, Esqg.

Roechelle R. Morgan, Esg.

Norma Carr Ruff, Esg.

Webb Sanders & Williams, P.L.L.C.
P.O. Box 496

Tupelo, MS 38802-0496

Email: dwebb@webbsanders.com
Email: rrm@webbsanders.com
Email: rrm@webbsanders.com
Email: ncr@webbsanders.com

Joseph M. Hollomon, Esg.

Law Offices of Joseph M. Hollomon & Associates
P.O. Box 22683

Jackson, MS 39225

Email: jhollomon@att.net

H. Hunter Twiford, Esq.

David Norris, Esq.

McGlinchey Stafford, PLLC
Suite, 1100, City Centre South
P.O. Box 22949

Jackson, MS 39225-2949

Email: htwiford@mcglinchey.com
Email: dnorris@mcglinchey.com
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Christine Lipsey, Esq.
McGlinchey Stafford, PLLC

One American Place, 14" Floor
Baton Rouge, LA 70825

Email: clipsey@mcglinchey.com

Amy L. Averill, Esq.

Thomas M. Byrne, Esq.

Valerie S. Sanders, Esq.

Sutherland Asbill & Brennan, LLP
999 Peachtree St., NE

Atlanta, GA 30309

Email: amy.averill@sablaw.com
Email: tom.byrne@sablaw.com
Email: valerie.sanders@sablaw.com

Grady F. Tollison, Jr. , Esq.
Cameron Abel, Esq.

Tollison Law Firm, P.A.

P.O. Box 1216

Oxford, MS 38655

Email: grady@tollisonlaw.com

Don Barrett, Esq.

Marshall H. Smith, Jr., Esq.
BARRETT LAW OFFICE
P.O. Box 987

Lexington, MS 39095
Phone: (662) 834-2376

Mary E. McAlister, Esq.
Derek Wyatt, Esqg.

David McCarty, Esq.

NUTT & MCcALISTER

605 Crescent Blvd., Suite 200
Ridgeland, MS 39157

Phone: (662) 898-7302

Dewitt M. Lovelace, Esq.

LOVELACE LAWFIRM, P.A.

36474 Emerald Coast Pkwy., Suite 4202
Destin, FL 32541

Phone: (850) 837-6020

Mike Moore, Esq.

MOORE LAW FIRM, LLC
P.O. Box 321048

Flowood, MS 39232
Phone: (601) 933-0070

Filed 12/27/2007
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/s/ Christopher T. Robertson

CHRISTOPHER T. ROBERTSON
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