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UNITED STATES DISTRICT COURT FiLgp
NORTHERN DISTRICT OF MISSISSIPPI
WESTERN DIVISION OEC 1 ¢ 2007
By, Y 'Cﬁ
E.A. RENFROE & CO.,, INC,, Dovis

Plaintiff, No. 3:07-MC-036-SAA

In the Predicate Case in the
Northern District of Alabama
No. 2:06-CV-1752-WMA
CORI RIGSBY MORAN, ET AL,

Defendants.

N N N N N N N N Nt N’ e’

OBJECTIONS AND MOTION FOR DE NOVO REVIEW OF ORDER
GRANTING MOTION {No. 1} TO QUASH SUBPOENAS

Movant E.A. Renfroe & Company, Inc. (hereinafter “Renfroe”) files these
objections pursuant to Rule 72(a) of the Federal Rules of Civil Procedure and seeks de
novo review by the District Judge of the Order Granting Motion {No.l1} to Quash
Subpoenas issued by Magistrate Judge Alexander on December 3, 2007.

1. Movant previously subpoenaed the depositions of Richard Scruggs,
Zachary Scruggs, and Timothy Cantrell (collectively “Scruggs”). On November 27,
2007, Renfroe also filed with this Court its Motion to Compel Scruggs’ Depositions and
for Expedited Relief, Misc. Civil Action No. 3:07-mc-35-SSA, Northern District of
Mississippi, Western Division. The subpoenaed depositions relate to the predicate case
pending in the Northern District of Alabama.’

2. As evidenced by the docket in Case No. 3:07-MC-036, Scruggs filed their

motion and 21-page memorandum of authorities on Wednesday, November 28, 2007.

"E. A. Renfroe & Company, Inc. v. Cori Rigsby Moran and Kerri Rigsby, No. 2:06-CV-1752 WMA (N.D.
Ala.)
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Three business days later, on Monday, December 3, 2007, Magistrate Judge Alexander
entered the Order granting the Motion to Quash. Despite the fact that Renfroe’s Motion
to Compel had been filed a day earlier than Scruggs’ Motion to Quash, and despite the
fact that Renfroe’s Motion to Compel was assigned to the same magistrate, Renfroe was
never afforded an opportunity to respond to the Motion to Quash, in derogation of
Uniform District Court Rule 7.2(D) for the Northern and Southern Districts of
Mississippi, which affords all parties 10 days'to respond to a motion and memorandum of
authorities. Issued in apparent contravention of the Local Rules, and the most
fundamental elements and benefits of the adversarial system, these circumstances in and -
of themselves render the Order inherently suspect.

3. Judge Alexander’s decision was made on the basis of the Scruggses’ one-
sided Motion to Quash, without any background given or counter-arguments made by
Renfroe. Renfroe’s Motion to Compel was not even consolidated with this cause number
so that the magistrate could consider the arguments raised in that motion before rendering
its premature decision.

4. Among the background information ignored by the decision, neither
Richard nor Zachary Scruggs, nor Timothy Cantrell, have ever been attorney of record
for any party in the predicate litigation, yet Judge Alexander’s decision effectively
shields them from giving testim:)ny as if they were.

5. Judge Alexander found that deposing Scruggs in Renfroe v. Rigsby would
create an “undue ‘burden” under Fed.R.Civ.P. 45(c)(3)(A)(iv), focusing on the ongoing
criminal contempt charges pending in Alabama against Sc_ruggs and the Scruggs Law

Firm. The criminal contempt charges arose from Scruggs’ actions between December 8
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and 12, 2006. The criminal contempt charges do not involve the theft of documents by
Cori and Kerri Rigsby (then active Renfroe employees) from State Farm’s computer
database or the Rigsbys’ transmission of the documents to Scruggs. Moreover, the
alleged criminal contempt has nothing to do with the oral communication of confidential
information by the Rigsbys to Scruggs as part of their consulting relationship with that
law firm and the Scruggs Katrina Group.

6. In his ruling, Judge Alexander observed that Renfroe could just as easily
get any relevant information from the Rigsbys. However, Judge Alexander did not have
all of the relevant information needed to make an accurate observation. Renfroe has
already deposed the Rigsbys, and their deposition transcripts are attached hereto as
Exhibits A and B, respectively. As the Court will note from the Rigsby deposition
transcripts, the Rigsbys were evasive, denied recollection and/or asserted privilege when
asked what they disclosed to Scruggs et al.> Renfroe was unable to obtain this relevant
information from the Rigsbys. Therefore, Renfroe must seek to discover this information
from Scruggs because they are the ones to whom such information was disclosed by the
Rigsbys.

7. The Rigsbys, who are the Defendants and material fact witnesses in the
predicate case, were hired by the Scruggs Katrina Group (“SKG”) as “litigation
consultants” for an annual salary of $150,000 per year each. The Rigsbys were evasive
in their testimony when asked substantive questions about their “consulting” duties with

the Scruggs Katrina Group, for which they are receiving substantial compensation.®

2 Exhibit A Kerri Rigsby’s January 26, 2007 deposition at pp. 115:25-121:1; Exhibit B
Cori Rigsby Moran’s January 25, 2007 deposition at pp. 183:14-186:14.
} Exhibit A, Kerri Rigsby’s January 26, 2007 deposition at pp. 116:22-117:19; Exhibit B,

Cori Rigsby Moran’s January 25, 2007 deposition at pp. 183:14-186:14.
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Again, presumably Richard and Zachary Scruggs do know the answers to these questions,
along with Timothy Cantrell, who signed the Rigsby’s employment contract. In the
predicate litigation, Renfroe asserts that the compensation the Rigsbys are receiving from
the Scruggs Katrina Group is a benefit attributable to their misappropriation of
confidential, proprietary documents and trade secrets in violation of their employment
contract and the Alabama Trade Secrets Act. .

8. Renfroe is entitled to take meaningful discovery to demonstrate that the
Rigsbys’ positions as $150,000 per year “litigation consultants” are merely attempts to
put lipstick on their compensation for having stolen thousands of documents from
Renfroe and State Farm, and to provide testimony in the Katrina litigation in general. In
an analogous case, Rentclub, Inc. v. Transamerica Rental Finance Corp., 811 F. Supp.
651 (M.D. Fla. 1992), aff’d, 43 F.3d 1439 (11th Cir. 1995), opposing counsel hired as a
paid “trial consultant” a former highly placed employee of the defendant. The court found
this “consulting arrangement” highly improper because “there is the appearance that
[opposing counsel] . . . through its payments to [the former employee], has induced [the
employee] to disclose to it confidential matters relating to [the defendant’s] managerial
practices and relating to [its] strategies, theories and mental impressions in this and/or
substantially related litigation,” and “there is an appearance that [the employee] is being
paid for his factual testimony as opposed to his work as a “trial consultant.” Id. Here,
Renfroe needs further discovery to meaningfully plumb and demonstrate the depths of the
perfidy that surrounds SKG’S arrangements with the Rigsbys. Renfroe seeks information

from the Rigsbys’ employers related to their breaches of contract and violation of the
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Alabama Trade Secrets Act because these individuals are the best source of that
information. There is no “artifice” to harass as alleged by Scruggs.

9. Judge Alexander also found that the depositions would be a waste of time
due to Scruggs’ likely Fifth Amendment plea. Fair play requires that Renfroe be allowed
to inquire into areas relevant to its case. To prevent Renfroe from seeking the truth based
on possible objections, not only would deprive Renfroe of its right to prove its case, but
also would reward those who seek to manipulate the system. Moreover, Renfroe is
entitled to a complete record including Scruggs’ assertion of the Fifth Amendment
privilege, if indeed that is what occurs. More importantly, any attempt to move for a
protective order on the basis of a blanket assertion of Fifth Amendment privilege must be
summarily denied. See Gordon v. Dadante, 2007 U.S. Dist. LEXIS 22044, at *10 (N.D.
Ohio Mar. 13, 2007) (denying non-party’s motion for protective order based on the fact
that he was the subject of a criminal investigation because “the Fifth Amendment
provides an option of refusal, not a prohibition of inquiry”) (relying on United States v.
Harmon, 339 F.2d 354, 359 (6th Cir. 1964) (internal quotations omitted)); Universal
Trading & Inv. Co. v. Kiritchenko, 2006 U.S. Dist. LEXIS 94550, at *9, *17 (N.D. Cal.
Dec. 22, 2006) (denying defendant’s motion for a blanket protective order against
answering questions at deposition and ordering the validity of his objections to testifying
based on the Fifth Amendment be assessed on a question by question basis).
Consequently, any as-of-yet unrealized possibility that the Fifth Amendment might be
invoked cannot and should not work to preclude these crucial depositions from be taken.

10.  Finally, Renfroe would like to point out to the Court that a similar motion

by Richard Scruggs, Zachary Scruggs, and the Scruggs Law Firm for a protective
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order/order to quash the taking of their depositions was denied by the United States
District Court for the Southern District of Mississippi by Magistrate Judge Robert H.
Walker on December 12, 2007. See Mcintosh v. State Farm Fire and Casualty
Company, Civil Action Number 1:06cv1080-LTS-RHW, Docket Entry No. 919. The
arguments being put forward here by Scruggs, et al, are not fundamentally different from
the arguments made and rejected in that case.

11.  Renfroe respectfully requests the following relief:

1) That the Court reverse Judge Alexander’s ruling and deny the Motion to
Quash Subpoenas; or, in the alternative

(ii) That the Court vacate Judge Alexander’s ruling and remand the motion to
him or some other Federal Magistrate for re-consideration of the order and consideration
of the grounds asserted by Renfroe in opposition to Scruggs’ motion to quash; and

(iii)  In the event the Court does not grant the relief requested in paragraph
11(i) and (ii) above, that the Court suspend the order quashing the depositions and order
Judge Alexander or other assigned Federal Magistrate to allow Renfroe the requisite time
allowed by Uniform District Court Rule 7.2(D) for the Northern and Southern Districts of
Mississippi to respond to Scruggs et al’s Motion to Quash Subpoena.

(iv). Renfroe requests such other and further relief to which this Court deems it
may be entitled.

Respectfully submitted this the 17" day of December 2007.

Attorneys for P f E.A. Renfroe & Company, Inc.

By: {Déﬁw&i% ( é?w@w%k

Robu{ L/ Beardsley

Mississippi Bar No. 101116 WW /JMW )
rbeardsley@sirote.com
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SIROTE & PERMUTT, P.C.
2311 Highland Avenue South
Birmingham, Alabama 35205
205-930-5100

205-930-5101

And

Barbara Ellis Stanley

Admitted Pro Hac Vice in the Northern District of
Alabama

Texas Bar No.: 19043800
bstanley@helmsgreene.com

HELMS & GREENE, LLC
One City Centre, Suite 1290
1021 Main Street

Houston, Texas 77002
713-651-0277
713-651-0288 (Fax)
bstanley@helmsgreene.com

ATTORNEYS FOR PLAINTIFF
E.A. RENFROE & COMPANY, INC.
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