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Defendant State Farm Fire and Casualty Company (“State Farm™) respectfully submits
this memorandum of law in support of its motion to disqualify the Barrett Law Office, P.A., Nutt
& McAlister, P.L.L.C., the Lovelace Law Firm, P.A., and the entity now known as the Katrina
Litigation Group from representing Plaintiffs Glenda Shows, et al., in this civil suit brought
pursuant to the Racketeer Influenced and Corrupt Organizations Act (“RICO™), 18 U.S.C.
§§ 1961-1968.

INTRODUCTION

The facts upon which State Farm’s Motion for Disqualification is predicated are not in
dispute. In December 2005, Plaintiffs’ counsel co-founded a joint venture with Richard F.
Scruggs (“Scruggs™) called the Scruggs Katrina Group (the “SKG”) for the purpose of bringing
Katrina-related insurance coverage lawsuits against State Farm and other insurers. While
litigating these cases on behalf of the SKG, Scruggs admits that he forged a relationship with two
State Farm “insiders,” Cori and Kerri Rigsby (the “Rigsbys™). The Rigsbys are sisters who
worked exclusively on State Farm matters as claims managers and adjusters at E.A. Renfroe and
Co., Inc. (“Renfroe™), a company that provides insurance adjusters to insurers like State Farm
following a catastrophic event. There is no dispute that while representing plaintiffs on behalf of
the SKG in Katrina-related litigation against State Farm: (i) Scruggs had repeated, unauthorized
ex parte communications with the Rigsbys; (ii) the Rigsbys admit that they surreptitiously stole
thousands of State Farm’s confidential documents — including documents at the heart of this
lawsuit — and turned them over to Scruggs and the SKG for use in their civil litigations against
State Farm; and (ii1) the SKG, in turn, rewarded the Rigsbys for their cooperation by giving them
an annual stipend of $150,000 each to serve as SKG “litigation consultants.”

On November 28, 2007, Scruggs was indicted on six counts of conspiracy to bribe a

judge. Two other SKG members, David Zachary Scruggs and Sidney A. Backstrom, were also
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indicted on the same charges.! Scruggs’s SKG partners recognized immediately that Scruggs’s
continued participation in these cases was untenable. On November 29, 2007, Don Barrett wrote
the Court a letter explaining that Scruggs and his law firm were withdrawing from the Katrina
cases and that Don Barrett would be taking over as lead counsel. After initially disputing
Barrett’s assertions, Scruggs apparently relented and withdrew from all of the Katrina cases
being litigated by the SKG.

But the mere withdrawal of Scruggs and his law firm from the joint venture and the
change of its name from the “Scruggs Katrina Group” to the “Katrina Litigation Group” (the
“KLG”) does not absolve the SKG members of responsibility for the highly unethical acts that
they have committed in conjunction with this case. First, the SKG members unquestionably
violated numerous ethical rules by hiring the Rigsbys — whom they repeatedly touted as the star
fact witnesses in this and other cases against State Farm — to serve as highly compensated
“litigation consultants” for the SKG. In fact, an eyewitness account of an SKG meeting held on
October 6, 2006 reveals that the SKG members were acutely aware that putting the Rigsbys on
the SKG’s payroll would raise serious ethical issues, but decided to “take care of them” anyway.’

Courts addressing analogous facts have consistently condemned the practice of hiring a
company’s “insiders” as consultants, explaining that the practice violates state and federal
analogues of Mississippi Rule of Professional Conduct (“MRPC™) 4.2, which prohibits attorneys
from ex parte communications with represented parties (in the case of a corporation, this
includes its agents); MRPC 4.4, which prohibits a lawyer from using methods of obtaining

evidence that violate the legal rights of a third party or the discovery rules; and MRPC 8.4,

' A copy of the criminal indictment is attached hereto as Ex. 1.

T See Pl Supp. Mem., Jones, Funderburg, Sessums, Peterson & Lee, PLLC v. Scruggs, Civ. A. No. LO7-135
(Miss. Cir. Ct. Lafayette County filed June 27, 2007) (Ex. 2 hereto).
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which prohibits an attorney from engaging in conduct involving dishonesty or deceit, or that is
prejudicial to the administration of justice.

Paying a fact witness hefty “consulting™ fees further violates the federal bribery statute,
which makes it a felony to offer anything of value to a fact witness for her testimony (except for
certain nominal witness fees expressly permitted by law). See 18 U.S.C. §§ 201(c)(2), (d);
Mataya v. Kingston, 371 F.3d 353, 359 (7th Cir. 2004) (Posner, J.) (“To pay a witness, other than
an expert witness, for his testimony is irregular and in fact is unlawful in federal trials . . . .”).
Not surprisingly, a violation of the bribery statute constitutes an ethical breach under both MRPC
3.4(b), which provides that “[a] lawyer shall not . . . offer an inducement to a witness that is
prohibited by law,” and MRPC 8.4(b), which makes it “professional misconduct for a lawyer
to . . . commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness or
fitness as a lawyer in other respects.”

Notably, the Rigsbys are not the only State Farm “insiders” that the SKG has attempted
to put on its payroll. SKG attorneys — including those who are still in this case — have also
offered another material fact witness, engineer Brian Ford, hefty sums to do “consulting” work
for them. More particularly, Ford was formerly employed by Forensic Analysis & Engineering
Corporation (“Forensic™) and prepared or peer-reviewed several of the reports at issue in this
lawsuit. See, e.g., Compl. Exs. 72, 78, 98, 113, 114, 121, 128. Ford’s name appears throughout
key paragraphs as well as other exhibits in the Complaint. See, e.g., id. 4 125-28, 134-35, 141,
164; id. Exs. 15, 17, 18. In fact, Plaintiffs’ Complaint named Forensic as a Defendant in this
case, alleging it prepared a// of the allegedly fraudulent engineering reports at issue in this case.
Plaintiffs and Forensic have subsequently reached a settlement.

The SKG further violated MRPC 4.2, 4.4, and 8.4 by illicitly using the Rigsbys to pilfer
thousands of State Farm confidential documents outside of the discovery process for the SKG’s

3
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use in its cases against State Farm. These stolen documents include, among other things,
engineering reports and other materials from State Farm’s confidential claim files that are central
to the instant case. This is no coincidence. In their deposition testimony, the Rigsbys confirmed
that they deliberately targeted engineering reports during their clandestine document gathering
because they suspected that such documents would assist the SKG in future litigation against
State Farm.” Indeed, State Farm’s records confirm that the Rigsbys targeted claim files
belonging to each Plaintiff in the instant case.

In a separate lawsuit brought against the Rigsbys by Renfroe, captioned £.A. Renfroe &
Co. v. Moran, Case No. 2:06-cv-01752-WMA, (N.D. Ala. filed Sept. 1, 2006), a federal court in
Alabama has already found the Rigsbys’ and Scruggs’s conduct in regard to the purloined
documents to be wholly improper. See E.A. Renfroe & Co. v. Moran, Case No. 2:06-cv-01752-
WMA, Mem. Op. and Prelim. Inj. at 10-11 (N.D. Ala. Dec. 8, 2006) (Ex. 5 hereto), aff’'d mem.
per curiam, No. 06-16561 (11th Cir. Aug. 24, 2007). There, the court determined, following
extensive briefing and a hearing, that “[t]here can be no doubt that Moran"®! and Rigsby violated
important and critical terms of their contracts with Renfroe when they copied State Farm’s
records and turned them over to Scruggs.” Id. at 10. The Renfroe court issued a preliminary
injunction which required Scruggs and the Rigsbys “to deliver forthwith™ to Renfroe’s counsel
all of the pilfered documents and to stop using them. /d. at 13-14.

Thereafter, on June 15, 2007, the court found that there was ample evidence that Scruggs

3 See Deposition of Kerri Rigsby given in Melntosh on November 20, 2007 at 570:5-19, 548:8-14 (“K.
Rigsby Mclntosh II Dep.”). All pertinent excepts of K. Rigsby McInfosh II Dep. are attached hereto as Ex. 3.
Although Cori and Kerri Rigsby have not been deposed in this case, they have each testified twice in the Mclntosh
case. They have also given testimony in several other cases, which are defined below.

* See infra at 27-28; see also Aff. of Chris Blair and exhibits thereto (Ex. 4 hereto).

Cori Rigsby was formerly known by her married name, Cori Rigsby Moran. She is now divorced and goes
by her maiden name. See Deposition of Cori Rigsby in Mclntosh given on May 1, 2007 at 12:21-25 (hereinafter, “C.
Rigsby Dep.”). All pertinent portions of C. Rigsby Dep. are attached hereto as Ex. 6.
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had willfully violated the court’s preliminary injunction by developing a scheme to circumvent
the court’s mandate to turn over the stolen documents, and referred the case for criminal
prosecution. See E.A. Renfroe & Co. v. Moran, Case No. 2:06-cv-01752-WMA, Mem. Op. at 1-
2,25-26 (N.D. Ala. June 15, 2007) (Ex. 7 hereto). The court explained that “[Scruggs’s| brazen
disregard of the court’s preliminary injunction is precisely the type of conduct that criminal
contempt sanctions were designed to address.” Id. at 19-20.°

Crucially, it is of no moment that the Rigsbys apparently interfaced primarily with
Scruggs. In addition to their own independent violations of the ethical rules, all of the SKG
lawyers are subject to accessorial liability under MRPC 5.1(c), which provides that “[a] lawyer
shall be responsible for another lawyer’s violation of the rules of professional conduct if . . . the
lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved.” MRPC
5.1(c). Here, there is no question that the SKG ratified Scruggs’s misfeasance when its members
hired the Rigsbys to serve as litigation consultants and utilized the documents they stole from
State Farm in the SKG cases.

To assist the Court in evaluating the SKGs conduct in this matter, State Farm has retained
Professor Charles W. Wolfram, who is a nationally-recognized expert in the field of professional
responsibilities and ethics. Among his many other writings in the field, Professor Wolfram is the
author of the treatise MODERN LEGAL ETHICS. He also served as Chief Reporter for the
American Law Institute’s RESTATEMENT OF THE LAW GOVERNING LAWYERS. After reviewing

the record evidence, Professor Wolfram concluded:

S See also E.A. Renfroe & Co. v. Moran, Case No. 2:06-cv-01752-WMA, Order at 1 (N.D. Ala. June 15,
2007) (requesting prosecution of Scruggs and Scruggs Law Firm for criminal contempt) (Ex. 8 hereto); E.4. Renfroe
& Co. v. Moran, Case No. 2:06-cv-01752-WMA, Mem. Op. at 7 (N.D. Ala. Jan. 19, 2007) (finding sufficient
evidence “to suggest that Scruggs, as defendants’ agent or attorney, knowingly violated and/or permitted or helped
defendants to violate this court’s . . . injunction™) (Ex. 9 hereto).
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In summary, it is my considered expert opinion that the KLG lawyers
blatantly, seriously, and repeatedly departed from the standard of conduct that
would be followed by a lawyer of ordinary care and prudence in dealing with
clearly confidential and privileged information possessed by the Rigsby Sisters as
former confidential agents of State Farm and Renfroe. Moreover, the KLG
lawyers’ inappropriate conduct in paying or offering to pay compensation to fact
witnesses in this matter seriously threatens the fact-finding integrity of this
proceeding and independently requires their disqualification. The KLG lawyers’
entire course of conduct warrants their disqualification from further participation
in this matter.

Decl. of Charles W. Wolfram ¢ 3. State Farm respectfully submits that when the conduct of the
SKG is measured against the pertinent rules of professional responsibility and the case law
applying those rules, the Court will conclude that Scruggs’s withdrawal is insufficient to remedy
the manifest ethical violations committed by the SKG in this case. Accordingly, disqualification
of the SKG attorneys and their law firms is more than warranted.

FACTUAL BACKGROUND

L THE FORMATION OF THE SKG

On December 14, 2005, the Scruggs Law Firm, the Barrett Law Office, P.A., Nutt &
McAlister, P.L.L.C., and the Lovelace Law Firm, P.A., entered into a joint venture agreement to
form the SKG. See Joint Venture Agmt. at 1 (Ex. 10 hereto).” Pursuant to its terms, the SKG
was formed to “bring a number of lawsuits on behalf of individuals and businesses who were
wrongfully denied insurance coverage for property damages arising out of Hurricane Katrina.”
Id. As Scruggs testified at the Renfroe contempt hearing, the SKG is a separate entity from the
Scruggs Law Firm. Hr’g Tr. at 144:7-10 (all pertinent excepts of Renfroe contempt hearing are

attached hereto as Ex. 11). The SKG holds itself out as a legal team® whose members work

7 The SKG originally consisted of six firms. See Joint Venture Agmt. at 1. However, by the time this

litigation was filed, only these four member firms remained.

8  According to the SKG website, “[t]he Scruggs Katrina Group is a legal team consisting of Mississippi

attorneys who joined together soon after Hurricane Katrina ravaged the Mississippi Gulf Coast.” Scruggs Katrina
Group, About Us, http://www.scruggskatrinagroup.com/about-us/index.php (last visited Dec. 10, 2007).
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together on behalf of policyholders’ and will share fee income. Under Mississippi law, “[w]here
a joint venture exists, its members are bound by the acts of other members acting in the course
and scope of the joint venture.” Braddock Law Firm, PLLC v. Becnel, 949 So. 2d 38, 51 (Miss.
Ct. App. 2000), cert. granted, 946 So. 2d 368 (Miss. 2006), and cert. dismissed as improvidently
granted, No. 2004-CT-01237-SCT, 2007 Miss. LEXIS 135 (Miss. Feb. 15, 2007).

II. THE SKG’S INVOLVEMENT WITH THE RIGSBYS AND THEIR THEFT OF
STATE FARM CONFIDENTIAL POLICYHOLDER INFORMATION

Cori and Kerri Rigsby began employment with Renfroe around 1998, working as
independent claims representatives primarily on State Farm catastrophe assignments. When
“independents™ like the Rigsbys are assigned by Renfroe to work on State Farm catastrophe
teams, they are issued laptop computers by State Farm which permit them access to confidential
policyholder and company information.’® To protect the confidentiality of State Farm and State
Farm policyholder information, Cori and Kerri Rigsby were consistently required by both
Renfroe and State Farm to sign various confidentiality agreements, which specifically state they
will not “misappropriate” any confidential policyholder information.

Upon independent adjusters’ agreement to the confidentiality and access restrictions,
State Farm issues them laptop computers and passwords for the various State Farm databases
they will need to access, including State Farm’s Claim Service Record (“CSR™)."? Independent

adjusters like the Rigsbys are permitted routine access to the CSR as part of their duties as

See id. (“The Scruggs group quickly filed suits against the major insurers on the Coast . . . . [T]he Scruggs
group developed the case to be brought against the insurers.”).

19 Deposition of Kerri Rigsby given in Mclntosh on Apr. 30 and May 1 2007 at 35:17-36:2, 325:16-25 (all
pertinent excepts of “K. Rigsby Dep.” are attached hereto as Ex. 12); C. Rigsby Dep. at 52:17-24.

1 See Code of Conduct dated 1999 at 2 (Ex. 13 hereto); Code of Conduct dated 2004 at 2 (Ex. 14 hereto);
Employment Agreements 4 6 (Exs. 15-16 hereto); Access Agreements signed by the Rigsbys (Exs. 17-20 hereto).

12 See C. Rigsby Dep. at 144:3-147:21.
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