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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
SOUTHERN DIVISION

JUDY M. GUICE PLAINTIFF
VS. CIVIL ACTION NO. 1:06¢cv1-LTS-RHW

STATE FARM FIRE AND CASUALTY
COMPANY, ET AL. DEFENDANTS

DEFENDANTS’ MOTION TO DISQUALIFY

(EXPEDITED CONSIDERATION REQUESTED)

State Farm Fire and Casualty Company and State Farm Mutual Automobilentesura
Company (collectively “State Farm”) respectfully seek the disqualiicaif Senior Judge L. T.
Senter, Jr., from further participation in this civil action. In supporte$tatm shows the
following:

1. 28 U.S.C. 8§ 455 sets forth the general standards for the disqualification of a
justice, judge or magistrate judge. Among other circumstances, disqualifisatemuired “in
any proceeding in which [the judge’s] impartiality might reasonably be questiohd.”

8§ 455(a). The test for determining whether a judge should disqualify himself under 8§ ¢55(a) i
whether a reasonable and objective person knowing all the facts would conctutie {hdge’s
impartiality might reasonably be questione®e United States v. Jordan, 49 F.3d 152, 155 {5

Cr. 1995) :accord Hepperle v. Johnston, 590 F.2d 609, 614 {5Cir. 1979);Hall v. Small

Business Admin., 695 F.2d 175, 179 {5Cir. 1983). In other words, “a judge faced with a
potential ground for disqualification ought to consider how his participation in a givehocks

to the average person on the stre@dtashnick v. Port City Constr. Co., 609 F.2d 1101, 1111

(5" Cir. 1980).
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2. In this case, the Plaintiff has moved the Court to certify a non-opt-out Rule
23(b)(2) class of State Farm homeowner policyholders whose homes wellg teseroyed” by
Hurricane Katrina [200].

3. The putative class, as defined by the Plaintiff, includes U. S. Chief Magistrate
Judge John M. Roper, who is represented in his individual Katrina-related casé Sigaes
Farm by Clyde H. Gunn, Ill, and his partners. The Plaintiff in this case has hsk€durt to
appoint Mr. Gunn as co-class counsel [200]. Chief Magistrate Judge Roper alsessmtgat
by D. Neil Harris and Associates. Two attorneys from that firm have appaadefiled
affidavits advocating Chief Magistrate Judge Roper’s support for the Rlaipghding motion
to certify, see Ex. “A” and “B”, and they have notified the Court of their intention to {peatic
in a related hearing/conference scheduled for February 28, 2007 [226].

4, In Chief Magistrate Judge Roper’s individual suit against State Farm, Judge
Sentersua sponte recused himself in accordance with 28 U.S.C. § 4559 Exhibit “C.”

5. The putative class, as defined by the Plaintiff, also includes Terri Brown, a law
clerk for U. S. District Judge Louis Guirola, Bee Brown, et al. v. Sate Farm Fire and
Casualty Co., et al., No. 1:06cv199BAF. Ms. Brown also is represented by Mr. Gunn and his
partners, as well as D. Neil Harris and Associates. Through her attorreeyBrdwn also has
advocated certification of the class proposed by the Plaisg# Ex. “A” and “B.”

6. In Ms. Brown'’s individual suit against State Farm, Judge Sendesponte
recused himself in accordance with 28 U.S.C. § 4558 Ex. “D.”

7. In its current posture, this case presents the identical circumskteded Judge

t Judge Senter alsna sponte recused himself in Judge Guirola’s Katrina-relaai against Nationwide Mutual
Insurance CompanySee Ex. “E.”
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Senter to recuse himself in Chief Magistrate Judge Roper’s and Ms. Browaiwvgdual suits,

i.e. Judge Senter will be required, perhaps as early as February 28, 2007, to make rulings
affecting and to adjudicate the rights and claims of a fellow federalglidiicer and a judicial
employee. Accordingly, Judge Senter should recuse himself pursuant to 28 U.S.C. § 455(a), as
before, to avoid even an appearance of partiality towards Chief MagistrateRlyukgyeand/or

Ms. Brown?

8. State Farm also has filed a Motion to Disqualify Law Clerk in this [287] and
certain other Katrina-related cases pending in this Court. If the Court gresitéotion, the
Motion to Disqualify Law Clerk in this case presumably will be moot. If the Giemtes this
Motion or if granting this Motion does not moot the Motion to Disqualify Law Clerk, the Court
is respectfully requested, in the alternative, to grant State Farm’sriMotDisqualify Law
Clerk for the reasons stated therein and in State Farm’s Memorandum of Law irt sugneof

[288].

2 Chief Magistrate Judge Roper and Ms. Brown arieiaf§ in the same division of the same federatidiscourt
and work in the same building as Judge Senter.

® The fact that the putative class has not beeifiedris not relevant to the § 455(a) inquiry, niudge Senter
could “advance the interests” of Chief Magistratdge Roper and Ms. Brown during the pre-certifaati
proceedings.See Tramonte v. Chrysler Corp., 136 F.3d 1025, 1030-31{&ir. 1998).

4 State Farm does not contend that Judge Sentetuislly partial toward Magistrate Judge Roper or Biown.
However, actual partiality is not a prerequisitelsqualification. United Sates v. Bremers, 195 F.3d 221, 226 {5
Cir. 1999) (citingHall, 695 F.2d at 178). Instead, the “goal of sectibh(a) is to avoid even the appearance of
partiality.” Jordan, 49 F.3d at 155. Even in close cases, a judgaéldterr on the side of caution and disqualify
himself.” Potashnick, 609 F.2d at 1112.
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This the 22nd day of February, 2007.

W. Scott Welch, Ill, MB No. 7093
William N. Reed, MB No. 4689
Tiffanee Wade-Henderson, MB No. 99257
BAKER, DONELSON,BEARMAN,
CALDWELL & BERKOWITZ, P.A.
P.O. Box 14167
Jackson, MS 39236
Telephone: (601) 351-2400
Facsimile: (601) 351-2424
swelch@bakerdonelson.com
wreed@bakerdonelson.com
twade@bakerdonelson.com

Douglas L. DunhamRro Hac Vice)

SKADDEN, ARPS, SLATE, MEAGHER
& FLOM LLP

Four Times Square

New York, NY 10036

Telephone: (212) 735-5000

Facsimile: (212) 735-2000

ddunham@skadden.com

John C. Henegan, MB No. 2286

Benjamin M. Watson, MB No. 100078

Erin P. Lane, MB No. 100023

BUTLER, SNOW, O'MARA, STEVENS
& CANNADA, PLLC

17th Floor, AmSouth Plaza

210 East Capitol Street

Jackson, MS 39225-2567

Telephone: (601) 948-5711

Facsimile: (601) 985-4500

john.henegan@butlersnow.com

ben.watson@butlersnow.com

erin.lane@butlersnow.com
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Respectfully submitted,

s/William N. Reed
WILLIAM N. REED

ATTORNEY FOR STATE FARM
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Robert C. Galloway, MB No. 4388

BUTLER, SNOW, O'MARA, STEVENS
& CANNADA, PLLC

1300 25th Avenue, Suite 204

Gulfport, MS 39501

Telephone: (228) 575-3019

Facsimile: (228) 868-1531

bob.galloway@butlersnow.com

Sherrie L. Moore, MB No. 10723

ALLEN, COBB, HOOD & ATKINSON, P.A.
Attorneys at Law

2512 2% Ave. - Suite 3 (39501)

Post Office Drawer 4108

Gulfport, MS 39502-4108

Telephone: (228) 864-4011

Facsimile: (228) 864-4852
smoore@achalaw.com

CERTIFICATE OF SERVICE

[, William N. Reed, one of the attorneys for State Farm Fick @asualty Company, do
hereby certify that | have this day filed the foregoing document via dhet'€ ECF System and
that | have also served a copy upon the following counsel for the parties manner shown
below and via the Court’s ECF System:

Richard Taylor Phillips, Esq.
P.O. Drawer 1586
Batesville, MS 38606
flip@smithphillips.com

Ron Parry, Esq.

Parry, Deering, Futscher & Sparks, PSC
P. O. Box 2618

Covington, KY 41012-2618
rparry@pdfslaw.com
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Clyde H Gunn, Ill, Esq.
P. O. Drawer 1916
Biloxi, MS 39533-1916
wcgunn@gmail.com

This the 229 day of February, 2007.

s/William N. Reed
WILLIAM N. REED

JM WNR 441369 v1
2902062-000006 2/21/2007



