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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
SOUTHERN DIVISION

JUDY M. GUICE PLAINTIFF
VS. CIVIL ACTION NO. 1:06¢cv1-LTS-RHW

STATE FARM FIRE AND CASUALTY
COMPANY, ET AL. DEFENDANTS

MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO DISQUALIFY LAW CLERK

l.
INTRODUCTION

Defendants State Farm Fire and Casualty Company ("State Hea'hdnhd State Farm
Mutual Automobile Insurance Company ("State Farm Mutual") (collelsti'State Farm™) hereby
move to disqualify the Court's law clerk, Jerry Read, from furtheicpgaation in this action. Mr.
Read'goro se prosecution of his own insurance bad faith lawsuit following Hurricangn&a in
which he directly advocated legal positions that are central to the issihes litigation, coupled
with his substantive participation in key ruling$iroussard v. Sate Farm— the very case on which
Plaintiff bases her current request for class certificatiosscreated a disqualifying appearance of
impropriety. Mr. Read's continued participation as the Court's lavk ah this action is thus
improper under 28 U.S.C. 8§ 455(a) and (b) and applicable codes of conduct, and e must

precluded from further involvement in this action.
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I.
FACTUAL BACKGROUND
A. Mr. Read's Lawsuit Against Allstate
In August 2006, Mr. Read and his wife, actong se, filed a complaint in this district against
their homeowners insurer, Allstate Insurance Co., regarding Alistiadéeidling of the Reads'

Hurricane Katrina claim.See Read v. Allstate Insurance Co., Civil Action No. 1:06cv894-BAF.
The Reads' complaint asserted that Allstate had acted in Badydifailing to pay the amount it
owes under its policy for property damage [to insured property] from windaamdand damage
caused by the collapse [of other insured buildings] . Redd Complaint Read 1] (Exhibit A), T 9.

In particular, among other allegations, the Reads alleged thattéléstgaged in bad faith and
unfair claims practices in handling their claim because offéitute to make an unconditional
tender of the portion of the policy proceeds that its adjustors determoitie covered losses”; by
establishing a "systematic claims handling procedure” designed to "ul@gémaidKatrina claims;
and by "the use of adjustors and other claims handling employees andnignese who are
trained and instructed to follow policies and procedures that areyguodgair to the policy holders,
including the plaintiffs[.]" Id., T 13(A), (D), (F). The Reads sought approximately $230,000 in
benefits allegedly due under the policy, plus an award of "punitive daméteiest to punish the
defendant for its misconduct and to deter such misconduct in the futdreflY 15, 16.

Following the filing of the Reads' complaint, all four of the judgsggagd to the case from
the Southern District of Mississippi — including this Court and Magistiudge Walker — recused

themselves from the proceedirsga sponte.’ In their written ordersead 2, 3], both this Court and

! SeeRead Docket Sheet, Exhibit B. The Reads' case was reassigned tdBkrdged A. Friedman in November 2006.
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Judge Walker specifically cited section 455 and the appearance of irepras grounds for
recusal. Specifically, this Court stated:

In accordance with the provisions of 28 U.S.C. 8455(a), because my impairtiali

connection with this proceeding might reasonably be questioned, | have decided to

recuse myself from this case.
[Read 2] (Exhibit C)

Allstate's answerRead 4] (Exhibit D) alleged that "most damage [to the Reads' property]
was due to flooding'id., 1 8) and asserted, among other defenses, that HusRess was excluded
by virtue of the policy's flood exclusion, "weather conditions" exclusion, araasfjeausation”
languageif., p. 4, 7th, 8th, and 10th defenses). Although the State Farm Fire polioydedwy;
somewhat differently than Allstate's, the hundreds of Katrina ligsiswhich State Farm has been
named as a defendant likewise center on questigudioy interpretation, particularly including the
enforceability of the water damage exclusion &edhinti-concurrent causation language in the State
Farm Fire policies.

OnJanuary 17, 2007, the court entered its Final Judgmerdroig3al with Prejudicdjead
8] (Exhibit E) based on the parties’ representation that "any aoftla#l [Reads'] claims . . . have
been fully compromised and settled by the payment to the [Readsjrofa mmoney satisfactory to
them...."

B. Mr. Read's Participation as a Law Clerk inBroussard v. State Farm

In April 2006, some four months before the Reads filed their lawsuibhsigallstate,
Norman and Genevieve Broussard's action against State Farm FiteQ6uv6-LTS-RHW, was
reassigned to this Court. State Farm has no way of knowing whetloewbat extent Mr. Read
may have assisted in the Court's resolution of the many pretriabmadiled in that action,

including State Farm's motion for summary judgment, motionHange of venue, and numerous in
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limine motions. During recent trial proceeding8noussard, however, it became apparent that Mr.
Read was actively seeking to influence resolution of at least dhe kéy issues, i.e., whether the
Broussards had met their burden of proving that the contents of their heneelamaged by the
covered peril of windstorm.

After the Broussards rested their case in chief, and aghia eloise of evidence, State Farm
moved for JMOL on the Broussards' claim for recovery of damage topeesonal property.
Broussard Trial Transcript ("Tr.") (Exhibit F) 332:9-333:9, 486:4-10. The Court debietth
motions and, after erroneously concluding that the Broussards had mettheim of proof on this
threshold issue, granted JMOL in the Broussards' favor. Tr. 338:22-25, 493:2-49&:a2p
Broussard v. State Farm Fire & Cas. Co., slip copy, 2007 WL 113942 (S.D. Miss. Jan. 17, 2007).
The premise for the Court's erroneous ruling on the burden of proof was itsstmm¢hat "[t]he
parties have stipulated that the plaintiffs sustained a loss obtttents of their dwellingsa result
of Hurricane Katrinaa windstorm." 1d. at *2. In fact, the stipulation at issue said only that "[t]he
Plaintiffs! home was destroyedliring Hurricane Katrina leaving only a slabSee Broussard
Pretrial OrderBroussard 88], p. 5 (emphasis added). In other words, the pamies stipulated
that Hurricane Katrina "was a windstorm" or tha Broussards' personal property was damaged "as
a result" of windstorm.

The Court's misunderstanding on this key point was actively encouraged bgadr.\iho
purposefully sought to inject "windstorm" into the discussion. For exangi@ying the Court's
oral rendering of the JMOL in the Broussards' favor, State Feoorsel sought clarification of the
ruling as it related to the Broussards' contents claim:

Mr. Banahan: With regard to the contents coverage under the policys bwa

understanding back from the pretrial, | thought we were all on thesageethat it

is Plaintiffs’ burden to prove the damage to their contents was caused byesicove
loss, in this case wind.
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Law Clerk: And Katrina was a windstorm. . . .

Mr. Banahan: It said windstorm in the pretrial [order]? . . .

Law Clerk: It says windstormin the policy.

Tr. 504:22-505:11 (emphasis addéd).

With regard to Plaintiffs' claim for damage to their dwellimg, Court denied State Farm's
motion for IMOL/partial summary judgment as to piweiand extracontractual damages, ruling that
State Farm had no legitimate or arguable basis "for failing teeraay unconditional tender of
policy benefits for the wind damage in light of the estimates repttBtate Farm by Dr. Gurley."

Broussard v. Sate Farm Fire & Cas. Co., 2007 WL 113942, at *3 (S.D. Miss. Jan. 17, 2007). In
post-trial motions that will be filed once tBeoussard judgment is entered, State Farm will argue
that this ruling too is erroneous. Although State Farm does not know é&m &xivhich Mr. Read
may have assisted the Court in reaching this faulty conclusion, Stateriotes that the Court's
finding closely echoes the allegation in Mr. Read's complaint thsiiaf#dl engaged in bad faith and
unfair claims practices by its "failure to make an unconditiomaleeof the portion of the policy
proceeds that its adjustors determined to be covered losses.” Exhibit A, T 13(A).

C. Plaintiff's Motion for Reconsideration of Her SupplementalMotion for Class
Certification

On January 17, 2007, less than a week after tltgct@n theBroussard action, Plaintiff filed

a Motion for Reconsideration [200] of her previously denied [104] Supplementaivor Class

% The Court's Order reducing punitive damadg¥e(issard 108] reiterated this conclusion, contending that State Farm
had "failed to take into account the coverage afforded underaimtiffd’ insurance policy for accidental directysical

loss to the dwelling and accidental direct physica togheir contentsaused by windstorm, which Katrina undoubtedly
was."

3 Mr. Read also took an active role in the jury instruction conferfem¢ke punitive damages phase of the trial, at one
point even advising the Court about the way Mississippi's punitive dastag@e worksSee Tr. 514:14-16. The jury
ultimately awarded the Broussards punitive damages in the amount ofiidr, mhich the Court later reduced to $1
million. See Broussard v. Sate Farm Fire & Cas. Co., slip copy, 2007 WL 268344 (S.D. Miss. Jan. 31, 2007).
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Certification [99]. In that motion, Plaintiff seeks certificatiof a Rule 23(b)(2) class to obtain a
declaration that putative class members are as a mattev eftitled to their homeowners policy
limits based on the Court's ruling Broussard v. Sate Farm [Broussard 106] regarding the
allocation of the burden of proof. Plaintiff frankly acknowledgesshatseeks a determination as a
matter of law that State Farm cannot meet its burden of proahanthe company is therefore
required "to pay . . . the full policy proceeds" to every merabihe putative class, without the need
for any further trials of Plaintiff's and the putative class imersi breach of contract claif@®0, p.
7,9 13)*

4.

On January 11, 2007, Broussard v. Sate Farm, an individual Katrina
homeowner case against State Farm involving the esatract interpretation, "slab
case" burden of proof issue addressed in the Rule 23(b)(2) declargiecy @the
class certification sought here, the Court direetedrdict in favor of the insureds. In
its Opinion from the bench, and in its subsequent written Opinion on Rule 50
Motions for Judgment as a Matter of Law, the Court interpreted tdte Sarm
"accidental direct physical loss" policy, and tidigations of the insurance company
thereunder, precisely as the Plaintiff seeks, in her SupplementanMot Class
Certification, to have the policy declartm all State Farm-insured homeowners
whose homes were completely destroyed in Katrina by a combination of wind and
water.

5.

The purpose of this Motion for Reconsideration of Supplemental Motion for
Class Certification [#99], is to have the Coutdsng as a matter of law Broussard
applied to all appropriate State Farm Homeowners for recovery iofctirgract
benefits under the State Farm policy, without requiring months of expensive
individual trials by each policyholder for said purpose.

ARGUMENT

* " Inher motion, Plaintiff states that individual trialsynséill be necessary on "issues of extra-contractual damages

and punitive damages," asking that the "issues of extra-contractualiaitite damages be reserved, with the class
members reserving the right to address such issues either on an indieslsar, if the Court subsequently deems
appropriate, in subsequent proceedings in this case" [200, p.8 1 17].
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As explained below, Mr. Read's pursuit of his own bad faith lawsuihsigallstate, which
involved many of the same issues raised in this action, warraulisduslification on two separate
grounds. First, the fact that Mr. Read was not merely pursuing his aivfaibia lawsuit, but
directly advocating legal positions that were and will continue toeateo this litigation, creates
the appearance of partiality. Second, the lawsuit necessarilyigaaalivect financial interest that
could have been — indeed, perhaps was — substantially affected by the @diogsin the
Broussard case’

A. Mr. Read's Actual or Apparent Partiality Requires His Disqualification.

28 U.S.C. 8 455 sets forth the general standards for the disquialifioba justice, judge, or
magistrate judge. Among other circumstances, disqualification igeeldlm any proceeding in
which [the judge's] impartiality might reasonably be questiondd."§ 455(a). The test for
determining whether a judge should disqualify himself under § 455(a) is wizeteasonable
person knowing all the facts would conclude that the judge's impartiaigit reasonably be
guestioned. See Hepperle v. Johnston, 590 F.2d 609, 614 (5th Cir.197%ccord Hall v. Small
Business Admin., 695 F.2d 175, 179 (5th Cir. 1983)

It is well established that the requirements ofiea@ 55 apply equally to a judge’s law clerk.

As the Fifth Circuit has noted: "[T] he clerk is forbidden to daéhat is prohibited to the judge.”
Hall, 695 F.2d at 179 (magistrate erred in "failing voluntarily to disqualifysalfror to insulate
himself from his [law] clerk" after learning that clerk had meeember of plaintiff class in
discrimination action pending before magistrate ared Etcepted employment with class counsel);
Parker v. Connors Seel Co., 855 F.2d 1510, 1525 (11th Cir. 1988) (noting thatclerk is subject to

the same constraints as the judge). Thus, "[i]tis the duty aiwhelérk 'as much as that of the trial

5 State Farm notes in this connection that Mr. Read's lawasisettled and dismissed less than a week afteettiet/
in Broussard.
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judge to avoid any contacts outside the record that might affectttwmeiof the litigation."Hall,
695 F.2d at 179.

The basis for the Court's ruling lhell was its recognition that the law clerk's unique role
places him or her in a position to influence the judicial decisionimygkiocess: "Law clerks are
not merely the judge's errand runners. They are sounding boards for tespativas and legal
researchers who seek the authorities that affectida. Clerks are privy to the judge's thoughts i
way that neither parties to the lawsuit nor his most intifisedy members may belt. Likewise,
in Parker v. Connors Steel Co., the Eleventh Circuit acknowledged "the importance that some law
clerks play in the decisional process," and stated that "[a]lak, @s well as a judge, should stay
informed of circumstances that may raise the appearance ofigipaor impropriety. And when
such circumstances are presajpropriate actions should be taken." Parker, 855 F.2d at 1525
(emphasis added3ee also Moore v. Brewster, 96 F.3d 1240, 1244-45 (9th Cir. 1996) (extending
absolute judicial immunity to law clerks because "law clerkpeybably the one participant in the
judicial process whose duties and responsibilities are most ietir@innected with the judge's
own exercise of the judicial function'ert. denied, 519 U.S. 1118 (1997).

In addition, the Code of Conduct for Judicial Employees, which has been beldégally
authoritative and binding on law clerks . .M@nument Buildersof Pa., Inc. v. Catholic Cemeteries
Assh, 190 F.R.D. 164, 167 (E.D. Pa. 1999), expressly imposes on law clerks restriirtioaity
identical to those in section 455. Canon 3(F) of this Code, entitled @emfilnterest, provides in
pertinent part:

(2) A judicial employee should avoid conflicts of interest in the peréorce of

official duties. A conflict of interest arises when a judieiaployee knows
that he or she . . . might be so personally or financially affected by a matter
that a reasonable person with knowledge of the relevaataciid question

the judicial employee's ability properly to perform official dutiasan
impartial manner.
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(2) Certain judicial employees, because of their relationshipudgejor the
nature of their duties, are subject to the following additional restrictions:

€) A ... law clerk should not perform any official duties in anytenat
with respect to which such . . . law clerk knows that:

0] he or she has a personal bias or prejudice concerning a party,
or personal knowledge of disputed evidentiary facts
concerning the proceeding; . . .

(i)  heorshe...has a financial interest in the subject matter in
controversy . . [°

(iv) heorshe...(C) has an interest that could be substantially
affected by the outcome of the proceeding].]

* * *

3) When a judicial employee knows that a conflict of interegtlmaresented,
the judicial employee should promptly inform hiser appointing authority.
The appointing authority, after determining that a conflict of intenetste
appearance of a conflict of interest exists, should take approfeatets
restrict the judicial employee's performance of official dutresuch a
manner so as to avoid a conflict or the appearance of a conflict of interest.

A publication prepared for federal judicial law clerks, "MaintairtimgPublic Trust: Ethics
for Federal Judicial Law Clerks" (Federal Judicial Center 2@@2xifically cautions clerks about
the application of the Code of Conduct as it relates to them:

Some rules are more restrictive for law clerks than for aibweit employees. These
restrictions are due to the special relationship between a judgelanwdlerk. As
the Codes of Conduct Committee stated in Advisory Opinion No. 51:

Among judicial employees, law clerks are in a unique position since thei
work may have direct input into a judicial decision. Even if thigigme in

all judicial chambers, the legal community perceives that thiseicase
based upon the confidential and close nature of the relationship between
clerk and judge.

® The definition of “financial interest" in Canon 3 is essentialgntical to the definition in section 455 quoted
below. See Canon 3 (F) (4).
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Section 455 requires recusal if "an objective rdesiested, lay observer fully informed of the
facts underlying the grounds on which recusaligjbwould entertain a significant doubt about the
[jludge's] impartiality.” Parker, 855 F.2d at 1524. Courts have applied section 455 to disqualify a
law clerk from further participation in a case when the fagenesuggested that his or her
impartiality might be open to questioBee Hunt v. American Bank & Trust Co. of Baton Rouge,
783 F.2d 1011, 1016 (11th Cir. 1986) ("If a clerk has a possible conflict of interest, it is ke cler
not the judge, who must be disqualifiedMylgard Tempering, Inc. v. Selas Corp., 902 F.2d 703,
714 (9th Cir. 1990) ("[W]hen the judge promptly rematlesclerk from the case, and avoids further
communication with that clerk about the litigation, the appearance ofigudropriety is
preserved.").

As section 455(a) suggests, it is immaterial whether Mr. Retdlly influenced the
Court's rulings irBroussard or will attempt to influence them her&ese Hall, 695 F.2d 175, 177,
179-180 (magistrate's "assertion that he had made up his mind imnyealigiehearing the case,
without the law clerk's assistance, is immatebalause disqualification is required if "a reastaab
person, knowing all the circumstances, would harbor doubts about his impé)tiske also
Parker, 855 F.2d at 1524 (substantive participation in case by law clerk whamwas gartner of
firm representing defendant and judge's practice of crediting lakvinle®otnote with preparation
of opinion violated section 455(a) because such facts "might cast dom@taalilic's mind on [the
judge's] ability to remain impartial and at a minimum thesesfaatse the appearance of
impropriety").

Mr. Read's complaint asserts that he was subjectstittaith and unfair claims handling by
his own insurer based on many of the same contentions at issueamviug.| As gro selitigant,

Mr. Read was a partisan advocate with respect to criticdlis=gyees as to which his positions were

10
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directly contrary to State Farm's, and he cannot reasonably be expectttkat from those
positions simply because his own lawsuit has now settled. Statedadmits that these facts,
coupled with evidence of Mr. Read's active participation in prior kéygsiadverse to State Farm,
would lead "an objective, disinterested lay observer fully informed ofaitts" to question his
ability to be impartial toward State Farm. The problem is ealpe@cute in this case, where
Plaintiff seeks to bootstrap those rulings into a conclusive declaration of coveragésteomith
payment of full policy benefits, for herself and every other homeowneacksdn, Harrison, or
Hancock Counties whose homes were "totally destroyed" by wind and waiteg élunrricane
Katrina (so-called "slab" cases). [99,  6A] Thisrecisely the sort of fox-guarding-the-hen-house
scenario that section 455 was designed to avoid, and Mr. Read's disgiatifis therefore
required.

B. The Fact that Mr. Read Had a Direct Financial Interest inHurricane Katrina
Litigation Requires His Disqualification.

Section 455 also requires a judge, and therefore a clerk, to disqualdfglhwmen "[h]e
knows that he . . . has a financial interest in the subject nratdentroversy . . . or any other interest
that could be substantially affected by the outcome of the proceeding].]8 455 (b)(4). Mr.
Read's lawsuit against Allstate created a direct finaimtedest on his part in the subject matter in
controversy in this action. As a result of that interest, sectionb¥8%(and the analogous
provisions of the Code of Conduct for Judicial Employees compel Mr. Risgiiglification from
any further involvement in this action.

Although State Farm submits that section 455(lyy4ds terms unequivocally covers the

situation here, any doubt on that score was resolved by the Uniteditptesne Court more

" Section 455 defines "financial interésh pertinent part, a®wnership of a legal or equitable interest, however
small . ..” 28 U.S.C§ 455(d)(4).

11
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than two decades agoAwetna Life Insurance Co. v. Lavoie, 475 U.S. 813 (1986). In that case,
the petitioners challenged on due process grounds a 5-4 deéigietabama Supreme Court
that allowed certain first party tort actions against insuraoeganies making partial payment
and held that a punitive damage award of $3.5 million was not exceksigae816. During the
more than nine months that Aetna's appeal was pending, the Alabacaystiauthored the
majority opinion was pursuing his own action in statetcagainst another insurer (Blue Cross),
alleging bad faith failure to pay policy benefits and seeking punitive dambfat 817. The
justice settled his own lawsuit "for a tidy sum" severahths after the Alabama Supreme Court
ruled against Aetnald. at 824.

The United States Supreme Court held that the jistiparticipation in [Aetna’s] appeal
violated [Aetna's] due process rights" because his own "vaikasl lawsuit gave him a "direct
stake" in its outcom@:

All of the[] issues [in the Aetna appeal] were present in deidEimbry's lawsuit

against Blue Cross. His complaint sought recovery for partial payohetaims.

Also the very nature of Justice Embry's suit placed ireissether he would have to

establish that he was entitled to a directed verdict on the undeclgiings that he

alleged Blue Cross refused to pay before gaining punitive damages.y,Rinall
affirmance of the largest punitive damages award ever (by a sudlstaatgin) on
precisely the type of claim raised in the Blue Cross suit undoubteadbet] the
stakes" for Blue Cross in that suit, to the benefit of JusticeriEmThus, Justice
Embry's opinion for the Alabama Supreme Court had the clear and imteneffiect

of enhancing both the legal status and the settlement value of his own case.

Id. at 823-824.

8 AlthoughLavoie specifically addressed the due process implications of thegsparticipation in Aetna's appeal, the
Supreme Court's conclusion applies equally to the analysis under 28 §/45%:. As the Fifth Circuit has recognized,
"section 455 establishes a statutory disqualification starmdare demanding than that required by the Due Process
Clause.'United Statesv. Couch, 896 F.2d 78, 81 (5th Cir. 1990) (emphasis addedBradshaw v. McCotter, 796 F.2d

100 (5th Cir.1986). That is because "[tlhe Due Process Clauseeqyirdge to step aside when a reasonable judge
would find it necessary to do so. Section 455 requires disqualificatien wthers would have reasonable cause to
guestion the judge's impartiality. It is this additional, systerancern for avoiding the appearance of impropriety that
makes the section 455 standard for disqualification more demanding thangbaed by the Due Process Clause."
Couch, 896 F.2d 78 at 82.

12
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Applying the principle that "no judge can be a judge in his own case orrétpdrto
try cases where he has an interest in the outcome," the Courtieadiat Aetna's rights were
violated regardless of whether the justice "in fact . . . wasanted" by his own lawsuitd. at
822, 825. Two concurring opinions emphasized that point:

[E]ven without that [favorable] settlement [of his own case], dasEmbry's

participation in this case deprived [Aetna] of due process. The depnieacurred

when Justice Embry took part in the deliberations and decision of tharAta

Supreme Court in this case. . . . | understand that the Court's opinairtiase read

to suggest that the outcome might be different had Justice Embry not prdwde

necessary fifth vote in the court below. That fact too is irrefevdustice Embry's

participation in the court's resolution of the case, while he wsdwlare of his

interest in its outcome, was sufficient in itself to impugn thasttat. . . . The

participation of a judge who has a substantial interest in the outcbaease of

which he knows at the time he participatesessarily imports a bias into the

deliberative process.

Id. at 830-831 (Brennan, J., concurring) (emphasis in original).

For me, Justice Embry's mere participation in the shared engengirsppellate

decisionmaking — whether or not he ultimately wrote, or even joined, the Alabama

Supreme Coud opinion — posed an unacceptable danger of subtly distorting the

decisionmaking process.

Id. at 831 (Blackmun, joined by Marshall, JJ., concurrirfgge also Tramonte v. Chrysler Corp.,
136 F.3d 1025, 1030 (5th Cir. 1998) (if judge, spouse, or minor child is member ofgaiess in
class action pending before judge, "there exists a ‘financial ititerdse case mandating recusal
under section 455(b)(4)" no matter how "paltry” that financial interest may be).

UnderAetna, Mr. Read's bad faith lawsuit against Allstate gave him atdiremcial stake
in the very issues decidedBnoussard and other Katrina cases, requiring his disqualificatioreund
section 455. That interest necessarily taints his participation in furtheegmogs in this action,
notwithstanding any good faith belief on Mr. Read's part that he wilbleg@screen out any bias

against State Farm. Nor does it matter that the Readsiitdwas since resolved. Mr. Read had a

direct financial interest in the subject matter in controversthattime he participated in the

13
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Broussard rulings that provide the very basis for certification of a claslsaaclass-wide award of
damages in this case. He should not have participatBrbirssard® and, given the direct link
between thdroussard rulings and the pending motion to certify class action, cannot participate
further in this case. He must therefore be disqualified.
AV
CONCLUSION

Jerry Read's continued participation in this action leads to the appeasf impropriety
proscribed by 28 U.S.C. § 455(a) and the Code of Garidr Judicial Employees. Given his shared
experience with Plaintiff here, there is room for significant dowbtoahis ability to remain
impartial. Only the disqualification of Mr. Read from further involveiria this case can remove
that possible taint. State Farm therefore respectfully submitMth&ead must be immediately
disqualified from any further responsibilities in this action.

This the 22nd day of February, 2007.

Respectfully submitted,

s/ William N. Reed
WILLIAM N. REED

ATTORNEY FOR STATE FARM FIRE
AND CASUALTY COMPANY AND
STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY

° The Fifth Circuit has concurred with the dissert/iion Carbide Corp. v. United Sates Cutting Service, 782 F.2d
710 (7th Cir. 1986), that "the provisions of section 455(b)(4)lzgelatist; as soon as a judge [or a clerk] becamese
that she has a financial interest in a case, that judge mgsatifg herself immediately.Tramontev. Chrysler Corp.,

136 F.3d 1025, 1031 (5th Cir. 1998). In other words, "disqualification beconmesatiat from the moment a judge
discovers her financial interest in the litigation; relishment of that interest at any point after diecy is no remedy."

Id. Although, as th&ramonte court acknowledged, Congress has added subsection (f) to modify this "labsolut
standard in certain limited instances, that subsection expressiysapply to the divestment of "a financial inteiest
party (other than an interest that could be substantially affected by the outcome)," id. (emphasis added), and thus is
inapplicable here. Accordingly, Mr. Read's financial interesated by his filing action against Allstate required his
immediate disqualification, and any after-the-fact "relinquishmeflils interest via settlement thus "is no remedy."

14
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BUTLER, SNOW, O'MARA, STEVENS
& CANNADA, PLLC

17th Floor, AmSouth Plaza

210 East Capitol Street

Jackson, MS 39225-2567

Telephone: (601) 948-5711

Facsimile: (601) 985-4500

john.henegan@butlersnow.com

ben.watson@butlersnow.com

erin.lane@butlersnow.com

Robert C. Galloway, MB No. 4388

BUTLER, SNOW, O'MARA, STEVENS
& CANNADA, PLLC

1300 25th Avenue, Suite 204

Gulfport, MS 39501

Telephone: (228) 575-3019

Facsimile: (228) 868-1531

bob.galloway@butlersnow.com
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Sherrie L. Moore, MB No. 10723

ALLEN, COBB, HOOD & ATKINSON, P.A.
Attorneys at Law

2512 2%' Ave. - Suite 3 (39501)

Post Office Drawer 4108

Gulfport, MS 39502-4108

Telephone: (228) 864-4011

Facsimile: (228) 864-4852
smoore@achalaw.com

Douglas L. Dunham, admitted pro hac vice
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
Four Times Square

New York, NY 10036

Telephone: (212) 735-3000

Facsimile: (212) 735-2000
ddunham@skadden.com

CERTIFICATE OF SERVICE

I, William N. Reed, one of the attorneys for Staéem Fire and Casualty Company and State
Farm Mutual Automobile Insurance Company, do hereby certify that | haveldli filed the
foregoing document via the Court's ECF System and that | have alsd seoapy upon the
following counsel for the parties in the manner shown below and via the Court's ECF System:

Richard Taylor Phillips, Esg.
P.O. Drawer 1586
Batesville, MS 38606
flip@smithphillips.com

Ron Parry, Esq.

Parry, Deering, Futscher & Sparks, PSC
P. O. Box 2618

Covington, KY 41012-2618
rparry@pdfslaw.com

Clyde H Gunn, lll, Esq.
P. O. Drawer 1916
Biloxi, MS 39533-1916
wcgunn@gmail.com

This the 22nd day of February, 2007.
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s/ William N. Reed
WILLIAM N. REED
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